PRI OR PRINTER S NO. 25 PRI NTER S NO. 395

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 36 %5

| NTRODUCED BY LLOYD, FARGO, STABACK, TRELLO, BILLON G GIOTTI,
HALUSKA, PISTELLA, D. R WRI GHT, PRESTON, PESCI, COLAlI ZZQO
TI GUE, JAMES, KUKOVI CH, M HALI CH AND STEI GANER
JANUARY 15, 1991

AS REPORTED FROM COMM TTEE ON CONSUMER AFFAI RS, HOUSE OF
REPRESENTATI VES, AS AMENDED, FEBRUARY 12, 1991
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AN ACT
Amending Title 66 (Public Uilities) of the Pennsylvania
Consol idated Statutes, providing for the comm ssion to order
the acquisition of small water and sewer utilities.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 66 of the Pennsyl vania Consoli dat ed

Statutes is anmended by adding a section to read:

8§ 529. Power of conmi ssion to order acquisition of snall water

and sewer utilities.

(a) GCeneral rule.--The conni ssion may order a capabl e public

utility to acquire a snmall water or sewer utility if the

conmi ssion, after notice and an opportunity to be heard,

det er ni nes:

(1) that the small water or sewer utility is in

violation of statutory or requl atory standards, incl uding,

but not limted to, the act of June 22, 1937 (P.L. 1987,

No. 394), known as The Cean Streans Law, the act of January
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24, 1966 (1965 P.L.1535, No.537), known as the Pennsyl vani a

Sewage Facilities Act, and the act of May 1, 1984 (P.L. 206,

No. 43), known as the Pennsylvania Safe Drinking Water Act,

and the requl ati ons adopted thereunder, which affect the

saf ety, adequacy, efficiency or reasonabl eness of the service

provided by the small water or sewer utility;

(2) that the small water or sewer utility has failed to

conply, within a reasonable period of tine, with any order of

t he Department of Environnental Resources or the conmni ssion

concerni ng the safety, adequacy, efficiency or reasonabl eness

of service, including, but not linited to, the availability

of water, the potability of water, the palatability of water

or the provision of water at adequate vol une and pressure;

(3) that the small water or sewer utility cannot

reasonably be expected to furni sh and nai ntai n adequat e,

efficient, safe and reasonabl e service and facilities in the

(4) that alternatives to acquisition have been

consi dered in accordance with subsecti on (b) and have been

deternined by the connmission to be inpractical or not

econoni cal ly feasi bl e;

(5) that the acquiring capable public utility is

financially, nmanagerially and technically capabl e of

acquiring and operating the small water or sewer utility in

conpliance with applicable statutory and requl atory

st andar ds; and

(6) that the rates charged by the acquiri ng capabl e

public utility to its preacquisition custoners will not

i ncrease unreasonably because of the acquisition.

(b) Alternatives to acquisition.--Before the conm Ssi on nay
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order the acquisition of a small water or sewer utility in

accordance with subsection (a), the conm ssion shall discuss

with the small water or sewer utility, and shall give such

utility a reasonabl e opportunity to i nvestigate, alternatives to

acqui sition, including, but not linmted to:

(1) The reorgani zation of the small water or sewer

utility under new managenent.

(2) The entering of a contract with another public

utility or a nmanagenent or service conpany to operate the

small water or sewer utility.

(3) The appointnent of a receiver to assure the

provi si on of adequate, efficient, safe and reasonabl e service

and facilities to the public.

(4) The nerger of the snall water or sewer utility with

one or nore other public utilities.

(5) The acquisition of the small water or sewer utility

by a nmunicipality, a nunicipal authority or a cooperative.

(c) Factors to be considered.--In maki ng a determ nati on

pursuant to subsection (a), the comm ssi on shall consi der:

(1) The financial, nmanagerial and technical ability of

the small water or sewer utility.

(2) The financial, nmanagerial and technical ability of

all proximate public utilities providing the sane type of

servi ce.

(3) The expenditures which may be necessary to nake

i mprovenents to the small water or sewer utility to assure

conpliance with applicable statutory and requl atory standards

concerni ng the adequacy, efficiency, safety or reasonabl eness

of utility service.

(4) The expansion of the franchi se area of the acquiring
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capabl e public utility so as to include the service area of

the small water or sewer utility to be acquired.

(5) The opinion and advice, if any, of the Departnent of

Envi ronnental Resources as to what steps nay be necessary to

assure conpliance with applicable statutory or requl atory

st andards concerni ng the adequacy, efficiency, safety or

r easonabl eness of utility service.

(6) Any other matters which may be rel evant.

(d) Oder of the conmmi ssion. --Subsequent to the

deterni nations required by subsection (a), the conm ssi on shal

i ssue an order for the acquisition of the small water or sewer

utility by a capable public utility. Such order shall provide

for the extension of the service area of the acquiring capabl e

public utility.

(e) Acquisition price.--The price for the acquisition of the

small water or sewer utility shall be determ ned by agreenent

between the small water or sewer utility and the acquiring

capable public utility, subject to a determ nati on by the

commi ssion that the price is reasonable. If the small water or

sewer utility and the acquiring capable public utility are

unable to agree on the acquisition price or the comm ssi on

di sapproves the acquisition price on which the utilities have

agreed, the comm ssion shall issue an order directing the

acquiring capable public utility to acquire the small water or

sewer utility by follow ng the procedure prescribed for

exerci sing the power of enm nent donmain pursuant to the act of

June 22, 1964 (Sp.Sess., P.L.84, No.6), known as the Em nent

Domai n Code.

(f) Separate tariffs.--The conm ssion nmay, in its discretion

and for a reasonable period of tine after the date of
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acqui sition, allow the acquiring capable public utility to

charge and collect rates fromthe custoners of the acquired

small water or sewer utility pursuant to a separate tariff.

(d) Appoi ntnent of receiver.--The conmission nmay, in its

di scretion, appoint a receiver to protect the interests of the

custoners of the small water or sewer utility. Any such

appoi ntnent shall be by order of the conm ssion, which order

shall specify the duties and responsibilities of the receiver.

(h) Notice.--The notice required by subsection (a) or any

other provision of this section shall be served upon the snal

water or sewer utility affected, the Ofice of Consuner

Advocate, THE OFFI CE OF SMALL BUSI NESS ADVOCATE, the O fice of

Trial Staff, the Departnent of Environnental Resources, al

proximate public utilities providing the sane type of service as

the small water or sewer utility, all proximate nunicipalities

and nuni ci pal authorities providing the sane type of service as

the small water or sewer utility, and the nmunicipalities served

by the snall water or sewer utility. The conm ssion shall order

the affected snmall water or sewer utility to provide notice to

its custoners of the initiation of proceedi ngs under this

section in the sane manner in which the utility is required to

notify its custonmers of proposed general rate increases.

(i) Burden of proof.--The Law Bureau shall have the burden

of establishing a prina facie case that the acquisition of the

small water or sewer utility would be in the public interest and

in conpliance with the provisions of this section. Once the

conmi ssion deternines that a prina faci e case has been

est abl i shed:

(1) the small water or sewer utility shall have the

burden of proving its ability to render adequate, efficient,
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saf e and reasonabl e service at just and reasonable rates; and

(2) a proximate public utility providing the sane type

of service as the snmall water or sewer utility shall have the

opportunity and burden of proving its financial, manageri al

or technical inability to acquire and operate the snmall water

or sewer utility.

(j) Plan for inprovenents.--Any capable public utility

ordered by the conmission to acquire a snmall water or sewer

utility shall, prior to acquisition, subnmt to the comm ssion

for approval a plan, including a tinetable, for bringing the

small water or sewer utility into conpliance with applicabl e

statutory and requl atory standards. The capable public utility

shall al so provide a copy of the plan to the Departnent of

Envi ronnental Resources and such other State or | ocal agency as

the conm ssion nmay direct. The conmi ssion shall give the

Departnent of Environmental Resources adequate opportunity to

comment on the plan and shall consi der any comments subnitted by

the department in decidi ng whether or not to approve the pl an.

The reasonably and prudently i ncurred costs of each i nprovenent

shall be recoverable in rates only after that inprovenent

becones used and useful in the public service.

(k) Limtations on liability.--Upon approval by the

conmi ssion of a plan for inprovenents subnm tted pursuant to

subsection (j) and the acquisition of a small water or sewer

utility by a capable public utility, the acquiring capabl e

public utility shall not be |liable for any damages beyond the

aggr egat e anount of $50, 000, i ncludi ng a maxi nrum anount of

$5, 000 per incident, if the cause of those damages i s

proximately related to identified violations of applicable

statutes or requl ations by the snall water or sewer utility.
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Thi s subsecti on shall not apply:

(1) beyond the end of the tinetable in the plan for

i mprovenents:

(2) whenever the acquiring capable public utility is not

in conpliance with the plan for inprovenents; or

(3) if, within 60 days of having received notice of the

proposed plan for inprovenents, the Departnent of

Envi ronnental Resources submtted witten objections to the

commi ssi on and those obj ecti ons have not subsequently been

wi t hdr awn.

(1) Limtations on enforcenent actions.--Upon approval by

the conm ssion of a plan for inprovenents subm tted pursuant to

subsection (j) and the acquisition of a small water or sewer

utility by a capable public utility, the acquiring capabl e

public utility shall not be subject to any enforcenment actions

by State or | ocal agencies which had notice of the plan if the

basis of such enforcenent action is proxinately related to

identified violations of applicable statutes or regul ati ons by

the small water or sewer utility. This subsection shall not

apply:
(1) beyond the end of the tinetable in the plan for

i mprovenents:

(2) whenever the acquiring capable public utility is not

in conpliance with the plan for inprovenents;

(3) if, within 60 days of having recei ved notice of the

proposed plan for inprovenents, the Departnent of

Envi ronnental Resources submtted witten objections to the

commi ssi on and those obj ecti ons have not subsequently been

w t hdr awn; or

(4) to energency interimactions of the conmni ssion or
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t he Departnment of Environnmental Resources, including, but not

limted to, the ordering of boil-water advisories or other

wat er supply warni ngs, of energency treatnment or of

tenporary, alternate supplies of water

(m Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Capabl e public utility." A public utility which reqularly

provi des the sane type of service as the snmall water utility or

the small sewer utility to 4,000 or nore custoner connecti ons,

which is not an affiliated interest of the small water utility

or the small sewer utility, and whi ch provi des adequat e,

efficient, safe and reasonable service. A public utility which

woul d ot herwi se be a capable public utility except for the fact

that it has fewer than 4,000 custoner connections nay elect to

be a capable public utility for the purposes of this section

regardl ess of the nunber of its custoner connections and

regardl ess of whether or not it is proxinate to the snmall sewer

utility or small water utility to be acquired.

"Smal | sewer utility." A public utility which reqularly

provi des sewer service to 1,200 or fewer custoner connections.

"Smal | water utility." A public utility which reqularly

provi des water service to 1,200 or fewer custoner connections.

Section 2. This act shall take effect in 60 days.
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