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REFERRED TO COW TTEE ON JUDI Cl ARY, APRI L 25, 1989

AN ACT

Amendi ng the act of April 14, 1972 (P.L.233, No.64), entitled
"An act relating to the manufacture, sale and possessi on of
controll ed substances, other drugs, devices and cosnetics;
conferring powers on the courts and the secretary and
Department of Health, and a newy created Pennsyl vani a Drug,
Devi ce and Cosnetic Board; establishing schedul es of
controll ed substances; providing penalties; requiring
regi stration of persons engaged in the drug trade and for the
revocati on or suspension of certain |licenses and

10 regi strations; and repealing an act," further providing for

OCO~NOUITARWNE

prohi bited acts and penalties; providing for recidivism
penal ties; and further providing for pretrial disposition of
certain cases.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 13(a) of the act of April 14, 1972
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(P.L.233, No.64), known as The Controll ed Substance, Drug,
Devi ce and Cosnetic Act, is anmended by addi ng cl auses and the
section is anended by addi ng subsections to read:

Section 13. Prohibited Acts; Penalties.--(a) The follow ng
acts and the causing thereof within the Cormonweal th are hereby
pr ohi bi t ed:

* * %

(37) The use of any communi cation facility in commtti ng,

causing or facilitating the comm ssion of any act constituting a

fel ony under this act. Each separate use of a conmuni cati on

facility shall be a separate offense under this clause. For the

pur poses of this clause, the term"conmmuni cation facility" neans

public and private instrunentalities used or useful in the

transm ssion of witing, Signs, data signals, pictures or sound

and includes mail, tel ephone, wire, radio and all other neans of

conmuni cati ons.

(38) The engaging in a continuing crimnmnal enterprise. For

pur poses of this clause, a person is engaged in a conti nui ng

crimnal enterprise if all of the foll owi ng apply:

(i) The person violates any provision of this act classified

as a fel ony.

(ii) The violation is a part of a continuing series of

viol ations of this act:

(A) which are undertaken by the person in concert with three

or nore other persons with respect to whom the person occupi es a

positi on of organi zer, financier or supervisory or any other

posi ti on of managenent:; and

(B) fromwhich the person obtains substantial incone or

resources.

A violation of this clause constitutes an of fense separate and
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distinct fromthe offenses which constitute the conti nui ng

series of violations of this act that nust be proven to

establish a violation of this clause; and separate sentences,

ei ther concurrent or consecutive, nmay be i nposed for a viol ation

of this clause and for the separate offenses which constitute

the continuing series of violations of the act.

(39) The knowi ng or intentional keeping or nmintaining of

any store, shop, warehouse, dwelling, building, vehicle, boat,

aircraft or other structure or place which a person knows is

resorted to for the purpose of possessi ng, keeping,

transporting, distributing or manufacturing controll ed

substances in violation of this act.

(40) Except as authorized by this act, the nmnagi ng or

controlling of any buil ding, roomor enclosure, as an owner,

| essee, agent, enpl oyee or nortgagee, and the know ng and

i ntentional renting, |easing or nmaki ng avail able for use, with

or wi thout conpensation, the building, room or enclosure for

t he purpose of unlawfully manufacturing a controll ed substance.

(41) Except as authorized by this act, the possessi on of any

of the foll owi ng conbi nati ons of precursors of controlled

substances with intent to manufacture a controll ed substance:

(i) Uea and malonic acid or its derivatives.

(ii) Ergot or an erqgot derivative and hydrazi ne or

di et hyl am ne or denet hyl f ormram de or di et hyl am de.

(iii) Benzal dehyde and nit hr oet hane.

(i v) Phenyl acetone and hydroxyl am ne or anmoni a or fornmani de

or net hyl am ne or nethyl f or ram de.

(v) Piperidine and cycl ohexanone (or piperidi ne cycl ohexene

carbonitrile) and bronpbenzene and nmagnesi um

(vi) 2-nethyl -benzoxazone and O-toluidine or anthranilic
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acid orits N-acetyl derivative and O-tol ui di ne.

(vii) Any two or nore chenicals necessary to synthesize a

control |l ed subst ance.

* * %

(m Notw thstandi ng any other provision of this or any other

act to the contrary, the foll owi ng nandatory m ni num fi nes shal

be i nposed upon any person who viol ates the provisions of clause

(16) of subsection (a):

(1) Upon the first conviction, five hundred dollars ($500).

(2) Upon conviction for another violation subject to

sentenci ng under this subsection, three thousand doll ars

($3,000) .

There shall be no authority in any court to i npose on an

offender to which this subsection is applicable a | esser fine

than provided for in this subsection. Nothing in this subsecti on

shall prevent the sentencing court frominposing a fine greater

than provided in this subsection. |If a sentencing court refuses

to apply this subsecti on where applicable, the Commbnweal t h

shall have the right to appell ate review of the action of the

sentenci ng court. The appell ate court shall vacate the sentence

and remand the case to the sentencing court for inposition of

sentence in accordance with this subsection if it finds that the

sentence was i nposed in violation of this subsecti on.

(n) Any person who violates clause (37) of subsection (a) is

quilty of a felony and upon conviction thereof shall be

sentenced to i npri sonnent not exceedi ng seven years or to pay a

fine not exceeding fifteen thousand dollars ($15, 000), or both.

(o) Any person who violates clause (38) of subsection (a) is

quilty of a felony and upon convicti on thereof shall be

sentenced to i npri sonnent not exceeding forty years or to pay a
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fi ne not exceedi ng one hundred t housand doll ars ($100, 000), or

both, and shall forfeit to the Commbnweal t h:

(1) The proceeds obtai ned by the person in, resulting from

or derived fromthe enterprise.

(2) Any of the person's interest in, claimagainst or

property or contractual rights of any kind affordi ng a source of

i nfl uence over the enterpri se which the person establi shed,

operated, controlled or conducted in violation of clause (38) of

subsection (a).

(3) An anpbunt equal to the gain the person has acqui red,

derived or maintained as a result of violations of clause (38)

of subsection (a).

(p) Except as provided in subsection (q), any person who

viol ates cl ause (39) of subsection (a) is quilty of a felony and

upon convi ction thereof shall be sentenced to i npri sonment not

exceedi ng seven years or to pay a fine not exceedi ng ten

t housand dollars ($10,000), or both.

(q) Any person who violates cl ause (40) of subsection (a) or

who vi ol ates cl ause (39) of subsection (a) where the structure

or place kept or maintained is fortified is quilty of a fel ony

and upon convi ction thereof shall be sentenced to inpri sonnent

not exceeding ten years or to pay a fine not exceeding fifteen

t housand dol lars ($15,000), or both.

(r) Any person who violates clause (40) of subsection (a)

where the controll ed substance nanufacturing or related activity

creates a substantial risk of harmto human life is quilty of a

fel ony and upon conviction thereof shall be sentenced to

i mpri sonnent not exceeding twenty yvears or to pay a fine not

exceedi ng one hundred thousand dollars ($100, 000), or both.

(s) Any person who violates clause (41) of subsection (a) is
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quilty of a felony and upon conviction thereof shall be

sentenced to i npri sonnent of not nore than fifteen years or to

pay a fine not exceeding fifty thousand dollars ($50,000), or

Section 2. Section 15 of the act, anmended Cctober 26, 1972
(P.L.1048, No.263), is anended to read:

Section 15. Second [or Subsequent] O fense.--(a) Any person
convi cted of a second [or subsequent] offense under clause (30)
of subsection (a) of section 13 of this act or of a simlar
of fense under any statute of the United States or of any state
may be inprisoned for a termup to twice the termotherw se
aut hori zed, fined an anmobunt up to tw ce that otherw se
aut hori zed, or both.

(b) For purposes of this section, an offense is considered a
second [or subsequent] offense, if, prior to the comm ssion of
t he second offense, the offender has at any tinme been convicted
under cl ause (30) of subsection (a) of section 13 of this act or
of a simlar offense under any statute of the United States or
of any state relating to controlled substances.

Section 3. The act is anmended by addi ng sections to read:

Section 15.1. Second or Subsequent O fense of Conti nui ng

Criminal Enterprise.--(a) Any person convicted of a second or

subsequent of fense under cl ause (38) of subsection (a) of

section 13 of this act or of a sinl|lar offense under any statute

of the United States or of any state shall be sentenced to life

i mpri sonnent and fined an anpbunt up to twi ce that otherw se

aut hori zed.

(b)Y For purposes of this section, an offense is consi dered a

second or subsequent offense, if, prior to the conni ssion of the

second of fense, the offender has at any tine been convicted
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under cl ause (38) of subsection (a) of section (13) of this act

or of a simlar offense under any statute of the United States

or of any state relating to controll ed substances.

Section 15.2. Third or Subsequent O fense.--(a) Any person

convicted of a third or subsequent offense under clause (30) of

subsection (a) of section 13 of this act or of a sinml|ar offense

under any statute of the United States or of any state shall be

sentenced to life inprisonnment and fi ned an amount up to three

times that otherw se authori zed.

(b)Y For purposes of this section, an offense is consi dered a

third or subsequent offense, if prior to the conm ssion of the

third or subsequent offense, the offender has at any tine tw ce

been convi cted under cl ause (30) of subsection (a) of section 13

of this act or of a sinilar offense under any statute of the

United States or of any state relating to controll ed subst ances.

Section 4. Sections 17 and 18 of the act, anended October
26, 1972 (P.L.1048, No.263), are anended to read:

Section 17. Probation Wthout Verdict.--A person may be
entitled to probation w thout verdict under the follow ng
ci rcunst ances:

(1) A person who has not previously been convicted of an
of fense under this act or under a simlar act of the United
States, or any other state, is eligible for probation w thout
verdict if he pleads nolo contendere or guilty to, or is found
guilty of, any nonviolent offense under this act. The court nay,
wi thout entering a judgnment, and with the consent of such person

and the prosecuting attorney, defer further proceedi ngs and

pl ace hi mon probation for a specific tine period not to exceed
t he maxi num for the offense upon such reasonable terns and

conditions as it may require.

19890H1298B1502 - 7 -



Probati on wi thout verdict shall not be available if the

prosecuti ng attorney does not consent and shall not be avail abl e

to any person who is charged with violating clause (30) of
subsection (a) of section 13 of this act and who is not hinself
a drug abuser and who does not prove the fact of such drug abuse
to the satisfaction of the court.

(2) Upon violation of a termor condition of probation, the
court may enter a judgnment and proceed as in any crimnal case,
or may continue the probation w thout verdict.

(3) Upon fulfillment of the ternms and conditions of
probation, the court shall discharge such person and dism ss the
proceedi ngs agai nst him Di scharge and di sm ssal shall be
wi t hout adjudication of guilt and shall not constitute a
conviction for any purpose whatever, including the penalties
i nposed for second or subsequent convictions: Provided, That
probati on without verdict shall be available to any person only
once: And further provided, That notw t hstandi ng any ot her
provision of this act, the prosecuting attorney or the court,
and the council shall keep a list of those persons placed on
probation wi thout verdict, which I[ist may only be used to
determine the eligibility of persons for probation w thout
verdi ct and the names on such |ists may be used for no other
pur pose what soever.

Section 18. Disposition in Lieu of Trial or Crimnal
Puni shment.--(a) |If a person charged with a nonviolent crine
clainms to be drug dependent or a drug abuser and prior to trial
he requests appropriate treatnent, including but not limted to,
adm ssion or comm tnment under the Mental Health and Mental
Ret ardati on Act of 1966 in lieu of crimnal prosecution, a

physi ci an experienced or trained in the field of drug dependency

19890H1298B1502 - 8 -
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or drug abuse shall be appointed by the court to examne, if
necessary, and to review the accused' s record and advi se the

[ governnent] prosecuting attorney, the accused and the court in

witing setting forth that for the treatnment and rehabilitation
of the accused it would be preferable for the crimnal charges
to be held in abeyance or withdrawn in order to institute
treatment for drug dependence, or for the crimnal charges to be

prosecuted. The [governnent] prosecuting attorney shall exercise

his discretion whether or not to accept the physician's
reconmendati on.

(b) In the event that he does not accept the physician's
recommendation [he shall state in witing and furnish the
def endant a copy of his decision and the reasons therefor],

di sposition under this section shall not be avail able; and the

case shall be listed for trial or other disposition.

(c) If the [government] prosecuting attorney accepts the

physi cian's advice to hold in abeyance, he shall arrange for a
heari ng before the appropriate court to hold in abeyance the
crimnal prosecution. The court, upon its approval, shal
proceed to nake appropriate arrangenents for treatnent.

(d) The [governnent] prosecuting attorney, upon his own

application, may institute proceedi ngs for appropriate
treatment, including but not limted to, conm tnment pursuant to
the Mental Health and Mental Retardation Act of 1966.

(e) A crimnal charge may be held in beyance pursuant to
this section for no longer than the | esser of either (i) the
appropriate statute of limtations or (ii) the maxi mumtermt hat
coul d be inposed for the offense charged. At the expiration of
such period, the crimnal charge shall be automatically

di sm ssed. A crimnal charge nmay not be prosecuted except by
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order of court so long as the nedical director of the treatnent
facility certifies that the accused is cooperating in a
prescribed treatnment programand is benefiting fromtreatnent.
(f) If, after conviction, the defendant requests probation
with treatnent or civil conmtnment for treatnment in |ieu of
crimnal punishnment, the court may appoint a qualified physician
to advise the court in witing whether it would be preferable
for the purposes of treatnment and rehabilitation for himto
recei ve a suspended sentence and probation on the condition that
he undergo education and treatnent for drug abuse and drug
dependency, or to be conmtted pursuant to the Mental Health and
Ment al Retardation Act of 1966 for treatnent in lieu of crimnal
puni shment, or to receive crimnal incarceration. A copy of the
physician's report shall be furnished the court, the defendant

and the [governnent] prosecuting attorney. The court shal

exercise its discretion whether to accept the physician's
advi ce.

(g) Dispositioninlieu of trial as provided in this section
shall be available to any person only once.

Section 5. This act shall take effect imediately.
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