SENATE ANVENDED
PRI OR PRI NTER S NOS. 1486, 2132 PRINTER S N0, 2302

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 12935

| NTRODUCED BY M CHLOVI C, LEVDANSKY, VAN HORNE, MJRPHY, COLAI ZZQ,
KAl SER, G GLI OI'Tl, McHALE AND BROUJGS, APRIL 24, 1989

SENATOR TI LGHVAN, APPROPRI ATI ONS, | N SENATE, RE- REPORTED AS
AMENDED, JUNE 29, 1989

AN ACT

1 Anending the act of July 2, 1984 (P.L.568, No.113), entitled "An
2 act providing technical and financial assistance to enpl oyee-
3 ownership groups that seek to retain or preserve jobs by

4 restructuring an existing business into an enpl oyee- owned

5 enterprise wwth a substantial prospect of future recovery;

6 provi di ng techni cal assistance on enpl oyee-ownership to

7 existing firnms and current enpl oyee-owned enterprises in

8

Pennsyl vani a; and maki ng appropriations,” defining enpl oyee-

9 owned enterprises; regulating technical assistance, financial
10 assi stance and program admi ni stration; further providing for
11 the final date for approvals; and naking repeals.

12 The General Assenbly of the Conmonweal th of Pennsyl vani a

13 hereby enacts as foll ows:

14 Section 1. The title of the act of July 2, 1984 (P.L.568,

15 No.113), known as the Enpl oyee- Omershi p Assi stance Program Act,
16 is amended to read:

17 AN ACT

18 Providing technical and financial assistance to enpl oyee-

19 ownership groups that seek to retain or [preserve] create

20 jobs by restructuring an existing or starting a new business

21 [Into] as an enpl oyee-owned enterprise [wWth a substanti al



prospect of future recovery]; providing technical assistance

enpl oyee- owned enterprises in Pennsyl vania;, encouragi ng

enpl oyee- owner shi p and enpl oyee partici pation in Pennsyl vani a

1

2

3

4

5 busi nesses; and nmaki ng appropriations.
6 Section 2. Sections 2 and 3 of the act are anmended to read:
7 Section 2. Definitions.

8 The foll ow ng words and phrases when used in this act shal

9 have the neanings given to themin this section unless the

10 context clearly indicates otherw se:

11 "Departnent.” The Departnent of Commerce.

12 " Enpl oyee- owned enterprise.” A business which either:

13 (1) neets all of the follow ng conditions:

14 (i) 1is organized as:

15 (A) a worker cooperative, within the neaning of
16 Subchapter T of the Internal Revenue Code of 1954, as
17 amended; or

18 (B) a corporation in which the enpl oyees own the
19 stock of the corporation through an Enpl oyee Stock

20 Ownership Plan, within the neani ng of section

21 4975(e) (7) of the Internal Revenue Code of 1954, as
22 amended;

23 (ii) a majority of the voting rights are held by

24 enpl oyees and all enpl oyees who have stock allocated to
25 themare entitled to vote; shares are voted in such a

26 manner that the vote of the mpjority of the enpl oyees

27 controls the vote of the majority of shares; voting

28 rights on corporate nmatters for shares held in a trust

29 for the enpl oyees shall pass through to those enpl oyees,
30 at least to the extent required by the pass through
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voting requirenments of section 409A(e) of the Internal
Revenue Code of 1954, as anended;

(tit) the mpjority of the nenbers of the board of
directors are elected by the enpl oyees; [or]

(iv) is a business which involves substanti al

enpl oyee participati on; or

(2) [is organized in a manner determ ned by the
secretary to involve substantial enpl oyees' participation.]

is a business in which 30%to 50 of the stock is owned by

t he enpl oyees and whi ch i nvol ves substanti al enpl oyee

participation. In the case of a busi ness whose enpl oyees own

| ess than 50% of the stock at the tine of application for

feasibility study assistance, the feasibility study nust

i nclude a plan for enpl oyee-ownership of at | east 50% of the

stock within ten years of the restructuring or creati on of

t he busi ness.

" Enpl oyee- ownership group.” A corporation or other entity,
i ncl udi ng | abor unions, forned by or on behalf of the current or
former enployees of [an industrial or commercial] a firmor
facility located in this Cormonweal th for the purpose of

exploring the feasibility of assum ng ownership or control, or

participating in the ownership of the firmor facility [and

operating it as an enpl oyee-owned enterprise].

F'Local adm nistrative agency."” An organi zation which enters
into a witten agreenent with the departnent to adm nister
techni cal and financial assistance pursuant to this act,
including a municipality, a county, a |ocal devel opnent district
of the Appal achi an Regi onal Comm ssion, an industrial
devel opnent corporation organi zed and exi sting under the act of

May 17, 1956 (P.L.1609, No.537), known as the Pennsyl vani a
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I ndustrial Devel opnent Authority Act, or any other nonprofit
econoni ¢ devel opnent organi zati on designated by the secretary.} <—
"Secretary." The Secretary of Commerce.

"Techni cal assistance." Prefeasibility assessnments,

feasibility studi es and professi onal services.

Section 3. Enpl oyee-ownershi p program
The departnent will establish a technical and financi al
assi stance programto pronote the devel opnment of enpl oyee-owned

enterprises and increase enployee participation in new and

exi sti ng busi nesses for the purpose of retaining existing jobs

and creating new enpl oynent opportunities.

Section 3. Sections 4 and 5 of the act, amended July 9, 1986
(P.L.1197, No.102), are anended to read:

Section 4. Technical assistance.

(a) Authorization to advance funds.--The departnent is
authorized to [advance funds to |ocal adm nistrative agencies
enpl oyee- ownership groups [in industrial and conmerci al
enterprises as defined in section 3 of the act of August 23,
1967 (P.L.251, No.102), known as the Industrial and Commerci al
Devel opnent Authority Law,] for technical assistance to devel op
or inprove an enpl oyee-owned enterpri se.

(b) Eligibility.--Enpl oyee-ownership groups—ineludingthose <—

of the fi+rmas—an—enployee-ownedenterprise, shall be eligible

for assistance if the enpl oyees in the enpl oyee-ownership group

are enpl oyed by, formerly enployed by or affiliated with one of
t he foll ow ng:
(1) Existing firnms facing a threat of substanti al

| ayoffs or a plant closing and investigating a reorgani zation
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of all or sone portion of the firm s business activity, at
sites located within this Comonweal th, as an enpl oyee- owned
enterprise. For purposes of this section "existing firnf
shal | include an ongoi ng concern, the assets of an existing
conpany or the assets of a conpany which has been cl osed for
no nore than two years as of the date of application for the

[feasibility study | oan] technical assistance.

(2) Existing firms, not necessarily facing a threat of
substantial layoffs or a plant closing, but considering a
conversion to an enpl oyee-owned enterprise and seeking

[ prof essi onal services] technical assistance to acconplish

this, if conversion to enployee-ownership will create net new
jobs or retain existing jobs at sites within this
Conmonweal t h.

(3) Existing firms which currently have sone form of
enpl oyee ownership and require professional services to
i nsure success of the enployee-owned enterprise inits effort
to create net new jobs or retain existing jobs at sites
within this Comobnweal t h.

(4) New firnms seeking to structure a busi ness as an

enpl oyee-owned enterpri se and requiring professional

servi ces.

(5 INTHE CASE OF A FIRM VHERE EXI STING OMNERSHI P | S

NOT | NTERESTED I N CONVERTI NG TO AN EMPLOYEE- OAMNED ENTERPRI SE,

A PREFEASIBILITY STUDY SHALL BE LIM TED TO THE FOLLON NG I N

ANTI Cl PATI ON OF CREATI NG A NEW FI RM

(1)  WHETHER A COVMPANY'S PRODUCT OR SERVICE IS

OBSOLETE OR I'N DEMAND

(I'1) WHETHER A PLANT IS OBSOLETE OR EFFI Cl ENT.

(Ir1r)y WHETHER A FIRM HAS THE QUALI FI ED AND COW TTED
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LABOR AND MANAGEMENT TO SUCCEED

(c) Uses.--[Loans, grants or a conbination of the two]

Grants and | oans will be nade to enpl oyee-ownership groups for

the foll ow ng purposes:

(1) Prefeasibility assessnents to indicate quickly if an

enpl oyee ownershi p structure can or cannot succeed. The

prefeasibility assessnent shall include, but is not limted

to, an investigation of the foll ow ng:

(i) whether a conpany's product or service is

obsol ete or in denmand;

(ii) whether a plant is obsolete or efficient;

(iii) whether present owners are anenable to the

reorgani zati on; and

(iv) whether a firmhas the qualified and conm tted

| abor and nmanagenent to succeed.

[(1)] (2) Feasibility studies to investigate a
reorgani zati on or new i ncorporation as an enpl oyee- owned

enterprise will be funded if the prefeasibility assessnent

set forth in subsection (c)(1) or other assessnent indicates

that a conversion is possible. At a mnimum the feasibility

st udy shoul d:

[(i) Assess the market val ue and demand for the
product produced by the plant affected by the closing or
| ayoff.

(1i) Assess the market val ue and demand for other
products which could be manufactured or assenbl ed at the
pl ant affected by the closing or |ayoff.

(ti1) Evaluate the production costs incurred if the

pl ant were to be operated by the enpl oyee-ownership

group.
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(iv) Determ ne whether there exists in the affected
area and in the enpl oyee-ownership group, the desire and
capacity to create a new production entity and to becone
conpetitive.]

(i) investigate the existing and future narket val ue

and demand for the conpany's existing products and for

ot her products and servi ces whi ch coul d be produced and

(ii) determne the |evel of investnment necessary to

convert the business and make it viable, including the

costs of any enpl oyee ownershi p-trai ni ng;

(iii) determ ne whether financing can be obtai ned;

(iv) develop a business plan for the conpany,

including a plan to phase-in the agreed upon percent age

of enpl oyee-ownership and a plan to ensure substanti al

enpl oyee partici pati on; and

(v) determ ne the nunber of jobs which would be

created or retained.

[(2)] (3) Professional services to [inplenment a
feasibility study and ot her professional services] reorganize

or convert a business to an enpl oyee-owned enterpri se and to

devel op or insure the success of an enpl oyee- owned
enterpri se.

[(3) Gants for feasibility studies shall be awarded for
not nmore than 90% of the cost of the study. Local matching
shares should include, but are not limted to, individual
contributions by affected enpl oyees. ]

(d) Anpbunts, repaynents. --

(1) The departnent may contract annually wth

consultants who will performthe prefeasibility assessnents.
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1 (2) Feasibility study funds shall be awarded for 90% of
2 the cost of a feasibility study, not to exceed $100, 000.

3 (3) Funds for professional services shall be awarded for
4 90% of the total cost of professional services, not to exceed
S $50, 000.

6 [(d) Repaynent.--Loans] (4) Funds provided for feasibility
7 studies [and other] or professional services [to enpl oyee-

8 ownership groups to investigate a conversion to an enpl oyee-
9 owned enterprise] are subject to the follow ng repaynent

10 [condition] conditions:

11 (i) |If the enterprise studied is purchased or

12 i nproved [by the enpl oyee group,] as an enpl oyee- owned

13 enterprise, the enployee group shall repay the entire

14 anount of the loan, at no interest, in a lunp sumat the
15 cl osing of the purchase of the conmpany or within two

16 years after the date of the release of the | oan by the
17 departnment, whi chever occurs |ater.

18 [(e) Oher conditions.--

19 (1)] (ii) The applicant shall provide evidence that
20 there is a prospect for recovery and future job growh or
21 job retention in applications under subsection (b)(1) or
22 a substantial prospect of job growmh or job retention in
23 appl i cations under subsection (b)(2) and (3).
24 [(2) Maxinmum State participation is 90% of the total
25 cost of the technical assistance and the maxi num size of
26 State participation is $100, 000. ]
27 (e) Oher conditions.--Parties shall not use feasibility

28 studies to gain an advantage in a | abor di spute er—hnegotiation,

29 NEGOTI ATI ON OR DI SSEM NATI ON OF ANY | NFORVATI ON UNLESS AGREED TO

30 BY BOTH PARTI ES.
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Section 5. Financial assistance.

[(a) Authorization to advance funds.--The departnent is
aut hori zed to advance funds to | ocal adm nistrative agencies for
t he purpose of providing | oans and | oan guarantees to enpl oyee-
owned enterprises reorgani zing industrial, manufacturing and
agricultural enterprises as defined in section 3 of the act of
May 17, 1956 (1955 P.L.1609, No.537), known as the Pennsyl vani a
I ndustrial Devel opnment Authority Act, for the devel opnent of
enpl oyee- owned enterpri ses.

(b)] (a) Eigibility.--[Eligibility for this assistance
shall be limted to enpl oyee-ownership groups reorgani zi ng an
exi sting enterprise which is facing a threat of substanti al

| ayoffs or a plant closing,] Enployee ownership groups in the

types of firns defined in section 4(b) are eliqgible for

financi al assi stance where adequate private financing is not

avai |l abl e. For purposes of this subsection "existing enterprise"”
shal | include an ongoi ng concern, the assets of an existing
conpany or the assets of a conpany which has been closed for no
nore than [two] five years as of the date of conpletion of a
feasibility study.

[(c)] (b) Uses.--Eligible project costs shall include |and
and bui |l di ngs, machinery and equi pnent and working capital
secured by accounts receivable and inventory.

[(d)] (c) Debt instruments.--The financial subsidy provided
shoul d be the m ni mum necessary to acconmodate the borrower's
financial needs. Debt instruments shall include either or both
of the follow ng:

(1) Loans, including deferred interest and princi pal
paynents.

(2) Loan guarantees.
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[(e)] (d) Security.--Funds |oaned shall be secured by |ien
positions on collateral at the highest |level of priority which
can accommodate the borrower's ability to raise sufficient debt

and equity capital. Wien the obligation of a firmis guaranteed,

1
2
3
4
5 the financial institution holding the obligation shall be
6 required to adequately secure the obligation.

7 [(f)] (e) Loan limts.--The maxi mum | oan or guarantee is

8 $1,500,000 per firm Loan funds shall not exceed 25% of the

9 total project costs and guarantees shall not exceed 25% of the
10 total loan value. The termof the |oan shall be the shortest

11 consistent with the needs of the firm but no | onger than 20

12 years. The interest rate shall be determ ned by the departnent.
13 [(g)] (f) Equity requirenent.--A significant equity

14 investnment by the enpl oyee-ownership group equal to at |east 10%
15 of the project cost and including substantial participation by
16 having at least two-thirds of the current nenbers of the

17 enpl oyee-ownershi p group enployed at the project is required to
18 qualify for the |oan or guarantee.

19 [(h)] (g) Feasibility study.--Assistance shall not be

20 approved without a feasibility study denonstrating a substanti al
21 prospect for job retention or future job growmh and a busi ness
22 plan including steps to facilitate |abor-nmnagenent cooperati on.
23 Ceneral adherence to the plan is required to receive funding.

24 Section 4. Section 6 of the act is repeal ed.

25 Section 5. Section 7 of the act, anmended July 9, 1986

26 (P.L.1197, No.102), is anended to read:

27 Section 7. Admnistration of the program

28 [(a) Responsibility of |ocal adm nistrative agencies.--Local
29 admnistrative agencies will be responsible for pronoting the

30 program soliciting applications, evaluating applications and
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maki ng prelimnary decisions on both technical assistance and
financial assistance. Up to 2% of the funds appropriated for the
pur pose of this act nay be used by | ocal adm nistrative agencies
for the purpose of administering this program]

(a) Application evaluations.--Criteria for eval uati ng

applications shall be specified by the departnent.

(b) Approval by secretary.--The secretary will have ful
responsi bility for final approval of all applications for
assi stance and shall nmake every attenpt possible to intervene as
early as possible in situations which may benefit from
assi stance under this act. The secretary shall approve or

di sapprove applications for assistance within 45 days of receipt

of the conpleted application. The secretary shall inform an
applicant within 20 days of any additional information required.
F(c) Advances.--The departnment may nmake advances to | ocal <—
adm ni strative agencies for the purpose of nmaking |oans or |oan
guar antees consistent with this act.
(d) Loan and | oan guarantee fees.--Local admnistrative
agenci es may establish and charge reasonabl e fees for processing
| oans or | oan guarantees under section 5, wth the approval of
the secretary.} <—

{¢)}> (E) Funds appropriated for the purpose of this act nay <—

be used by the departnent for the purpose of adm nistering and

mar keti ng the program

[(e)] € (F) Rules and regul ations.--The secretary nmay <—
adopt any rul es and regul ations, statenents of policy, forns,
gui del i nes and ot her procedures, forns and requirenents
necessary for the inplenmentation of this act.

Section 6. Sections 8 and 9 of the act are anended to read:

Section 8. Indicators of programinpact.
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On March 1 of each year of the program s existence, the
secretary shall submt a report to the Chief Cerk of the House
of Representatives and the Secretary of the Senate on the inpact
of the program including the rules, guidelines or statenents of
policy used in admnistering this program the nunber of
enpl oyee- ownershi p groups and firmnms receiving assistance, the
nunber of feasibility studies which were actually inplenented
and the nunber of jobs retained or created [and the nunber of
jobs created or retained as a result of financial assistance].
Al'l recipients of funds under this program shall provide the
departnment with any or all information needed to fulfill this
requi renent. The secretary shall provide copies of all official
policies, guidelines, regulations or rules regarding the program
to the Chief Cerk of the House of Representatives and to the
Secretary of the Senate.

Section 9. Nondiscrimnation.

No [l oan, | oan guarantee or other financial] assistance shal
be made to a recipient under this act unless the recipient
certifies to the departnent, in a formsatisfactory to the
departnent, that it shall not discrim nate agai nst any enpl oyee
or agai nst any applicant for enploynent because of race,
religion, color, national origin, sex or age.

Section 7. Section 11 of the act is repeal ed.

Section 8. Section 12 of the act, anended July 9, 1987
(P.L.214, No.36), is anended to read:

Section 12. Final date for approvals.

No financial assistance under sections 4 and 5 shall be

approved after June 30, [1989] 1992.

Section 9. This act shall take effect imediately.
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