PRINTER S NO. 3682

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2648 *%%”

| NTRODUCED BY PI STELLA, JOSEPHS, KUKOVI CH, RI TTER, ACOSTA,
EVANS, HAYDEN, RCEBUCK, HUGHES, DAW DA, LEVDANSKY, M CHLOVI C
MURPHY, MAINE AND | TKIN, AUGUST 8, 1988

REFERRED TO COW TTEE ON HEALTH AND WELFARE, AUGUST 8, 1988
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AN ACT
Providing for confidentiality of sources of information that
identify an individual as a person with AIDS or an Al DS-
rel ated condition, or a person who has consented to an Hl V-
related test; providing for exceptions for authorized sharing
of such information; establishing a penalty; and naking a
repeal .
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the AIDS Testing
Confidentiality Act.
Section 2. Legislative intent.
The CGeneral Assenbly finds that the incidence of acquired
i mmune deficiency syndrome (AIDS) is increasing in this
Commonweal th at an alarmng rate. Controlling the incidence of
this disease is best achieved by providing testing and
counseling activities for those persons who are at risk of

exposure to or who are carrying the human i mmunodefi ci ency virus

(H'V), which is the causative agent of AIDS. Testing and
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counseling are pronoted by establishing confidentiality

requi renents which protect individuals frominappropriate

di scl osure and subsequent m suse of nedical infornmation
regardi ng an AIDS diagnosis or H V-related test. The General
Assenbly al so finds that, since certain specific behaviors place
a person at risk for contracting the virus, testing and
counsel i ng persons who are at risk for exposure to the virus
makes the nost efficient use of available funding. It is the
intent of the General Assenbly to pronote confidential testing
on an informed and voluntary basis in order to encourage those
nost in need to obtain testing and appropriate counseling.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"AIDS." Acquired i mune deficiency syndrone, either as
di agnosed by a physician or as defined for reporting purposes by
t he CDC

"CDC." The Centers for Disease Control of the United States
Public Health Service.

"Departnent."” The Departnent of Health of the Conmonwealt h.
"HI'V." The human i mrunodefi ci ency virus.
"H V-related test.” A test to determine the presence of HV

or H'V anti body or antigen.

"I'ndi vidual health care provider."™ A physician, nurse,
energency nedi cal services worker, chiropractor, psychol ogi st,
nurse-m dw fe, physician assistant, dentist or other person
provi di ng nmedi cal, nursing or other health care services of any
ki nd.

"Institutional health care provider."” A hospital, nursing
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home, hospice, personal care boarding hone, clinic, blood bank,
pl asmapheresi s or other blood product center, organ or tissue
bank, sperm bank, clinical |aboratory or any health care
institution required to be licensed in this Commonweal t h.

"Person.” A natural person, partnership, association, joint
venture, trust or corporation.

"Subject.” An individual or the individual's |egal guardian
when the individual is not |legally capable of representing his
own interests.

Section 4. Confidentiality of records.

(a) Limtations on disclosure.--No person may discl ose or be
conpel led to disclose the identity of an individual in
connection with a diagnosis of AIDS or an AIDS-rel ated condition
in that individual, or treatnent of that individual, or the
result of an H V-related test perforned on that i ndividual,
except to the follow ng persons:

(1) The subject of the diagnosis or test.
(2) A person specifically identified in a legally
effective rel ease which both:
(1) allows for the disclosure of the particul ar
Al DS-rel ated diagnosis or H V-related test result; and
(i1i) is executed by the subject of the diagnosis or
test.
(3) An authorized agent or enployee of an individual or
institutional health care provider if both:
(i) the health care provider is authorized to obtain
t he diagnostic information or test results; and
(1i) the agent or enployee has a nedical need to
know the information for the benefit of the patient.

(4) Individual health care providers involved in the
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care of the individual with an AIDS-related condition or a
positive test, when know edge of the condition or test result
IS necessary to provide energency care or treatnent,
appropriate to the individual.

(5) The departnment and the CDC, in accordance wth
reporting requiremnents.

(6) The department, if the information is essential to a
di sease control investigation.

(7) Institutional health care provider staff commttees
or licensing, accreditation or oversight review organizations
whi ch are conducting program nonitoring, program eval uation
Oor service reviews.

(8) An individual or institutional health care provider
whi ch procures, processes, distributes or uses a human body
part froma deceased person with respect to nedica
i nformati on regardi ng that person.

(9) A person allowed access to the record by court order
which is issued in conpliance with one of the follow ng:

(i) No court of the Commonweal th may i ssue such
order unless the court finds, upon application, that:

(A) The person seeking the test results has
denonstrated a conpelling need for the test results
whi ch cannot be accomodat ed by ot her neans.

(B) The person seeking to disclose the diagnosis
or test results has a conpelling need to do so.

(ii) In assessing conpelling need, the court shal
wei gh the need for disclosure against the privacy
interest of the individual and the public interests which
may be di sserved by discl osure.

(1i1) Pleadings pertaining to disclosure of a
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di agnosis or test result shall substitute a pseudonym for
the true nanme of the subject of the record. Disclosure to
the parties of the subject's true nane shall be
comuni cat ed confidentially in docunents not filed with
t he court.
(iv) Before granting an order for disclosure, the
court shall provide the subject whose diagnosis or test
result is in question with notice and a reasonabl e
opportunity to participate in the proceeding if he or she
is not already a party.
(v) Upon the issuance of an order to disclose a
di agnosis or test result, the court shall inpose
appropri ate saf eguards agai nst unaut hori zed di scl osure
whi ch shall specify the foll ow ng:
(A) The persons who may have access to the
i nformation.
(B) The purposes for which the information will
be used.
(C The appropriate prohibitions on future
di scl osure.
(b) Subsequent disclosure prohibited.--Notw thstanding the
provi sions of section 15 of the act of April 23, 1956 (1955
P. L. 1510, No.500), known as the Di sease Prevention and Contr ol
Law of 1955, no person to whomthe identity of an individual
connected with an AIDS-rel ated di agnosis or an H V-rel ated test
has been di scl osed under this act may disclose that infornmation
to anot her person, except as authorized by this act.
(c) Language required in notice.--
(1) Wenever witten disclosure is made under this

section, it shall be acconpanied by a statenent, in witing,
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whi ch includes the following or substantially simlar

| anguage:

This information has been disclosed to you from

records, the confidentiality of which is protected by

State law. State |law prohibits you from naki ng any

further disclosure of it without the specific witten

consent of the person to whomit pertains, or as

ot herwi se permtted by | aw

(2) An oral disclosure shall be acconpani ed or foll owed

by this notice within ten days.

(d) Duty to establish witten procedures.--An institutional
health care provider that has access to or maintains
individually identifying AIDS-rel ated nedical information or
H V-rel ated test results shall establish witten procedures for
confidentiality and disclosure of the records which are in
accordance with the provisions of this act.

Section 5. Counseling to acconpany test.

(a) GCeneral rule.--The subject of an H V-rel ated test shal
be informed of the results of the test.

(b) Counseling services.--At the tine of informng the
subj ect about a positive test result, the health care provider
shall provide the subject of the test with counseling, or
referral for counseling, for coping with the enotional
consequences of learning the result and about methods for
preventing transm ssion of HHV. If the test result is negative,
the health care provider shall informthe subject of the result
of the test and shall provide the subject with counseling, or
referral for counseling, about nethods to prevent becom ng
infected with H V.

(c) Exceptions.--Notw thstandi ng section 4(a), the
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provi sions of section 4 do not apply to the foll ow ng:

(1) An individual or institutional health care provider
performng an H V-rel ated test when the health care provider
procures, processes, distributes or uses a human body part
donated for a purpose specified under 20 Pa.C.S. Ch. 86
(relating to anatomical gifts), and the test is necessary to
assure nedi cal acceptability of the gift for the purpose
i nt ended.

(2) The performance of an H V-related test for the
pur pose of research, if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

(3) The performance of an H V-rel ated test where the
departnment and the Advisory Health Board determ ne, by
regul ation, that a mandatory, involuntary test is required in
accordance with the act of April 23, 1956 (1955 P.L. 1510,

No. 500), known as the Di sease Prevention and Control Law of

1955.

Section 6. Penalties.

A person who violates this act conmts a m sdeneanor of the
third degree and shall, upon conviction, be sentenced to pay a
fine of not nore than $2,500 or to inprisonnent for not nore
t han one year, or both.

Section 7. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Section 8. Repeals.
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1 The provisions of the act of April 23, 1956 (1955 P.L. 1510,
2 No.500), known as the Disease Prevention and Control Law of

3 1955, are repealed insofar as they are inconsistent with this
4 act.

5 Section 9. Effective date.

6

This act shall take effect in 60 days.
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