PRI OR PRINTER S NO. 1745 PRINTER S NO. 3294

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1466 *55”

| NTRODUCED BY DeWEESE, BLAUM KOSI NSKI, NOYE, KUKOVI CH,
LASHI NGER, SWVEET, HAGARTY, PISTELLA, WOGAN, SHOWERS, BUNT,
MARKGOSEK, KENNEY, TIGUE, TRUMAN, COHEN, YANDRI SEVI TS,
PRESTON, BELARDI, VEON, DEAL, JACKSON AND O BRI EN
JUNE 8, 1987

AS REPORTED FROM COWM TTEE ON JUDI Cl ARY, HOUSE OF
REPRESENTATI VES, AS AMENDED, MAY 16, 1988
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AN ACT
Providing a civil cause of action for sexual exploitation by
psychot herapi sts; providing for liability of enployers of
psychot herapists; limting the scope of discovery and

adm ssion of evidence; and providing a limtation period.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the
Psychot her api st Sexual Exploitation Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Enotionally dependent.” The nature of the patient's or
former patient's enotional condition and the nature of the

treatment provided by the psychot herapi st are such that the

patient or forner patient is unable to w thhold consent to
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sexual exploitation by the psychotherapi st.
"Former patient." A person who was given psychot her apy
it hi . I Loi . by the -
psychot her api st, whether or not that person was charged for the
servi ces.
"Patient." A person who seeks or obtains psychotherapy,
whet her or not that person is charged for the services. A person
is a patient of a psychotherapist for the period conmencing wth
the first therapy session and continuing up to and including the
| ast therapy session.
"Psychot herapist." Includes, but is not limted to, a
physi ci an, psychol ogi st, clergyman, drug and al cohol abuse
counsel or, nental health counsel or, social worker, nurse,
marri age counselor, famly counselor, crisis intervention
counsel or, rehabilitation counsel or, pastoral counselor,
psychoanal yst, or other person, whether or not l|icensed by the
Commonweal th, who practices or purports to practice
psychot her apy.
"Psychot herapy."” The professional treatnent, assessnment or
counseling of a nental or enotional illness, synptom or
condi tion by psychol ogi cal neans.
"Sexual exploitation." Sexual <—
(1) SEXUAL contact which includes any of the follow ng <—
actions, whether or not occurring with the consent of a
patient or forner patient:
5 (1) Sexual intercourse, cunnilingus, fellatio, anal <—
i ntercourse or any intrusion, however slight, into the oral,
genital or anal openings of the patient's or former patient's
body by any part of the psychotherapist's body or by any

obj ect used by the psychot herapist for this purpose, or any
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i ntrusion, however slight, into the oral, genital or anal
openi ngs of psychot herapi st's body by any part of the
patient's or forner patient's body or by any object used by
the patient or former patient for this purpose, if agreed to
or not resisted by the psychot herapi st.
2> (11) Kissing of, or the intentional touching by the <—
psychot herapi st of, the patient's or forner patient's genital
area, groin, inner thigh, buttocks or breast, or of the
cl ot hing covering any of these body parts.
3> (11l1) Kissing of, or the intentional touching by the <—
patient or fornmer patient of, the psychotherapist's genital
area, groin, inner thigh, buttocks or breast, or of the
cl ot hing covering any of these body parts, if the
psychot herapi st agrees to the kissing or intentional
t ouchi ng.
I nel ud I I hotl . : | -
| bed | h() (2 3y
(2) REQUESTS BY THE PSYCHOTHERAPI ST FOR CONDUCT <—
DESCRI BED | N PARAGRAPH (1) .
(3) THE OBSERVATI ON BY A THERAPI ST OF A PATI ENT ENGAGQ NG
I N SELF- STI MULATI ON OF ANY OF THE ANATOM CAL AREAS MENTI ONED
I N PARAGRAPH (1), IF SUCH STI MULATI ON OCCURS AT THE REQUEST
OR DI RECTI ON OF THE THERAPI ST.
"Therapeutic deception.” A representation by a
psychot her api st that sexual contact between the psychot herapi st
and a patient is consistent with or part of the patient's or
former patient's treatnent.
Section 3. Cause of action for sexual exploitation.
Any person who, as a patient or forner patient of a

psychot herapi st, is sexually exploited by his psychot herapi st,
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may file a cause of action, in the court of common pleas of the
county in which the all eged sexual exploitation occurred,
agai nst that psychotherapist for nmental or physical injury

caused by the sexual exploitation and for damages.—fthe <—
sextal—explertation—oeeurs—
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17 Section 4. Prohibited defenses.

18 The def endant psychotherapist is prohibited fromusing any of
19 the follow ng defenses to the action:

20 (1) That the sexual exploitation occurred outside a

21 psychot herapy or treatnent session or that it occurred off

22 the prem ses regularly used by the psychot herapi st for

23 psychot herapy or treatnent sessions.

24 (2) That the length of the period during which the

25 patient was under treatnent by the psychotherapi st was too

26 short for the patient to beconme enotionally dependent upon

27 t he psychot her api st.

28 (3) THAT THE PATI ENT WAS NOT TREATED BY THE THERAPI ST ON <—
29 A CONTI NUOQUS BASI S OR THAT THERE WAS A BREAK | N THE PATI ENT' S
30 THERAPY.
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1 3> (4) That the patient consented to the sexual <—
2 exptoitatioen— EXPLO TATION OR | NI TI ATED THE SEXUAL CONTACT. <—
3 (5) THAT THE SEXUAL CONTACT WAS PART OF THE THERAPY OR

4 TREATMENT OF THE PATI ENT.

5 Section 5. Liability of enployer.

6 (a) Failure or refusal to take action or nake inquiries.--An

7 enployer of a psychotherapist rmay—be IS |iable under section 3 <—
8 if the enployer:

9 (1) fails or refuses to take reasonabl e action when he

10 knows or has reason to know that the psychot herapi st engaged

11 in sexual exploitation of the plaintiff or any other patient

12 or former patient of the psychotherapist; or

13 (2) fails or refuses to make inquiries of an enpl oyer or

14 former enpl oyer, whose nane and address have been discl osed

15 to himand who enpl oyed the psychot herapi st as a

16 psychot herapi st within the |ast five years, concerning the

17 known occurrence of sexual exploitation by the

18 psychot herapi st with patients or forner patients of the

19 psychot her api st .
20 (b) Failure or refusal to disclose information.--An enployer
21 or fornmer enployer of a psychotherapist rmay—be IS liable to the <—
22 patient under section 3 if the enployer or former enpl oyer:
23 (1) knows of the occurrence of sexual exploitation by
24 t he psychot herapist with patients or former patients of the
25 psychot her api st ;
26 (2) receives a specific witten request by another
27 enpl oyer or prospective enployer, regarding the past
28 experiences of the psychot herapi st engaged in the business of
29 psychot her apy, concerning the existence or nature of the
30 sexual exploitation; and
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(3) fails or refuses to disclose to the prospective

enpl oyer the occurrence of the sexual exploitation.
{e)—Proxiate—andactualcause—An—enployer—orforner <—
I be_Liabl | . I I I

(O I MVUNITY.--ANY EMPLOYER OR FORVMER EMPLOYER COVPLYI NG <—
W TH THE REQUI REMENTS OF TH S SECTI ON SHALL HAVE | MVUNI TY FROM
CIVIL OR CRIRM NAL LI ABILITY ON ACCOUNT OF SUCH COWMPLI ANCE UNLESS
THE ACTI ONS OF THE EMPLOYER OR FORMER EMPLOYER WERE TAKEN | N BAD
FAITH OR WTH A MALI Cl QUS PURPGCSE.
Section 6. Scope of discovery and adm ssion of evidence.

(a) GCeneral rule.--Evidence of the sexual, personal or
medi cal history of the plaintiff or the plaintiff's spouse is
not subject to discovery or adm ssible evidence in actions for
sexual exploitation by a psychotherapist unless the plaintiff or
the plaintiff's spouse clains danage to sexual functioning or
unl ess:

(1) the defendant requests a hearing prior to discovery
and/or trial and makes an offer of proof of the rel evancy of
the history; and

(2) the court finds that the history is relevant and
that the probative value of the history outweighs its
prejudicial effect.

(b) Limtation by court.--The court shall allow the
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di scovery or admi ssion into evidence only of specific

i nformati on or exanples of the sexual, personal or nedical
history of the plaintiff or the plaintiff's spouse that are
determ ned by the court to be relevant. The court's order shal
detail the information or conduct that is subject to discovery
or which is adm ssible, and no other such evidence nmay be

i ntroduced. ALL ARGUMENTS, OFFERS OF PROOF COR OTHER PROCEEDI NGS
TO DETERM NE THE RELEVANCY OF SEXUAL, PERSONAL OR MEDI CAL
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Section 7. Limtation period.

=
=

An action for sexual exploitation by a psychotherapi st shall

be comrenced within tenryears—afterthe causeof actionarises—
FI VE YEARS AFTER THE LAST | NCI DENCE OF SEXUAL EXPLO TATI ON HAS

e e =
A OWN

OCCURRED

=Y
(63}

SECTI ON 8. ELECTI ON OF REMEDI ES NOT' REQUI RED

=Y
(e}

A PATI ENT | NDURED BY PSYCHOTHERAPI ST SEXUAL EXPLO TATI ON AS

=
\l

SET FORTH IN THI'S ACT NEED MAKE NO ELECTI ON OF REMEDI ES OR

=Y
oo

ACTI ONS AGAI NST THE PSYCHOTHERAPI ST, BUT MAY PURSUE RI GHTS UNDER

=
O

TH'S ACT AS WELL AS THROUGH THE PROFESSI ONAL LI CENSI NG BOARD

N
o

WTH VWH CH THE PSYCHOTHERAPI ST | S REG STERED AND ANY

N
=

PROFESSI ONAL ORGANI ZATI ON W TH WHI CH THE PSYCHOTHERAPI ST | S

N
N

AFFI LI ATED.

N
w

Section 8 9. Severability.

N
~

The provisions of this act are severable. |If any provision of

N
(63}

this act or its application to any person or circunstance is

N
(e}

held invalid, the invalidity shall not affect other provisions

N
~

or applications of this act which can be given effect w thout

N
oo

the invalid provision or application.

N
(o]

Section 9 10. Applicability.
30 This act shall apply to causes of action arising on or after
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1 the effective date of this act.
2 Section 490 11. Ef fecti ve date.

3 This act shall take effect in 60 days.
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