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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, further providing for

rul es of evidence in relation to nedical records; and <—
providing for the use of certified copies and procedures
relati ng therete— TO MEDI CAL RECORDS; PROVI DI NG FOR THE <—

LIABI LI TY OF DI RECTORS AND OFFI CERS OF BUSI NESS AND NONPROFI T
CORPCORATI ONS; AND MAKI NG REPEALS.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Chapter—61 CHAPTERS 61 AND 83 of Title 42 of the <—

Pennsyl vani a Consol i dated Statutes s ARE anmended by adding a <—
subehapter SUBCHAPTERS to read: <—
CHAPTER 61

RULES OF EVI DENCE
* x *
SUBCHAPTER E
MEDI CAL RECORDS
Sec.

6151. Use of certified copies.
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6152. Subpoena of records.
6153. Recei pts.
6154. Affidavit of none or partial possession.
6155. Rights of patients.
6156. QOpeni ng of seal ed envel opes.
6157. Retention of records.
6158. (nbtai ni ng personal attendance of custodi an.
6159. (obtai ning production of original record.
§ 6151. Use of certified copies.

Medi cal charts or records of any health care facility
l'i censed under the |aws of this Commonweal th that are
suscepti ble to photostatic reproduction may be proved as to
foundation, identity and authenticity w thout any prelimnary
testinmony, by use of |egible and durable copies, certified in
t he manner provided in this subchapter by the enpl oyee of the
health care facility charged with the responsibility of being
custodian of the originals thereof. These copies nay be used in
any trial, hearing, deposition or other judicial or
adm ni strative action or proceeding, whether civil or crimnal,
inlieu of the original charts or records which, however, the
health care facility shall hold avail able during the pendency of
the action or proceeding for inspection and conparison by the
court, tribunal or hearing officer and by the parties and their
attorneys of record. This subchapter does not apply to an X-ray
filmor any other portion of a medical record which is not
suscepti ble to photostatic reproduction.
8§ 6152. Subpoena of records.

(a) Election.--Wen a subpoena duces tecumis served upon an
enpl oyee of any health care facility licensed under the | aws of

this Commonweal th, requiring the production of any nedi cal
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charts or records at any action or proceeding, it shall be
deened a sufficient response to the subpoena if the health care
facility notifies the attorney for the party causing service of
t he subpoena, within three days of receipt of the subpoena, of
the health care facility's election to proceed under this
subchapter and of the estimted actual and reasonabl e expenses
of reproducing the charts or records.

(b) Notice to other parties.--Upon this notification, the
attorney causing the service of the subpoena shall notify al
ot her attorneys of record or other parties, if they are not
represented by attorneys, of the health care facility's
el ecti on.

(c) Delivery of records.--Following this election, the
health care facility shall hold the originals available, and
upon paynment of its estimated reproducti on expenses by the party
causi ng service of the subpoena, or by any other party, shal
within ten days deliver, by certified mail, return receipt
requested, or by personal delivery, |egible and durable copies,
certified by the health care facility of all nedical charts or
records specified in the subpoena.

(d) Certification.--The certification shall be signed before
a notary public by the enployee of the health care facility
charged with the responsibility of being custodian of the
records and shall include the full name of the patient, the
patient's medical record nunber, the nunber of pages in the
nmedi cal records and a | egend substantially to the follow ng
effect:

"The copies of records for which this certification is
made are true and conpl ete reproductions of the original

or mcrofilmed nmedical records which are housed in (nane
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of health care facility). The original records were made
in the regular course of business at or near the tine of
the matter recorded. This certification is given pursuant
to 42 Pa.C.S. Ch. 61 Subch. E (relating to nedical
records) by the custodian of the records in lieu of his
per sonal appearance. "

Copi es shall be separately enclosed and sealed in an inner

envel ope or wrapper bearing the | egend "Copi es of Medi cal

Records. "

§ 6153. Recei pts.

When the copies of records are personally delivered a receipt
shall be presented to the person receiving the records for his
signature and shall be imedi ately signed and returned to the
person delivering the records. The recei pt shall contain the
nanme of the health care facility, the full nane of the patient,
the date the copies of records were received and the signature
of the person receiving the records. Wien the copies of the
records are sent via certified nmail, pursuant to section 6152(d)
(relating to subpoena of records), the receipt used by the
postal authorities shall be sufficient to prove delivery and
recei pt of the copies of records.

8§ 6154. Affidavit of none or partial possession.

If the health care facility has none of the charts or records
specified in the subpoena, or only a part thereof, the custodi an
of the charts or records shall so state in a notarized affidavit
and, follow ng notice and paynent of expenses, shall hold
avai l abl e the original charts or records which are in the health
care facility's custody and specified in the subpoena and shal
deliver the certified copies together with the affidavit.

§ 6155. Rights of patients.

19860H2072B3968 - 4 -
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(a) Protective order.--Any patient whose nedical charts or
records are copi ed and delivered pursuant to this subchapter,
any person acting on such patient's behalf and the health care
facility having custody of the charts or records shall have
standing to apply to the court or other body before which the
action or proceeding is pending for a protective order denying,
restricting or otherwise limting access to and use of the
copies or original charts and records.

(b) Rights to records generally.--A patient shall have the
right of access to all of his nmedical charts and records and to
phot ocopy the sane for his own use.

8§ 6156. Opening of seal ed envel opes.

The copy of the records shall renain seal ed and shall be
opened only at the tine of trial, deposition or other hearing,
upon the direction of the judge, court, officer, attorney, body
or tribunal conducting the proceeding, in the presence of al
parti es who have appeared in person or by counsel at the trial,
deposition or hearing. Before directing that the inner-envel ope
or wrapper be opened, the judge, court, officer, attorney, body
or tribunal shall first ascertain that either

(1) the records have been subpoenaed in accordance with
this subchapter; or
(2) the patient involved or soneone authorized in his
behal f to do so for himhas consented thereto.
§ 6157. Retention of records.

When the copies of records are delivered to a party or his
attorney of record for use in a deposition, they shall, after
term nation of the deposition, be delivered personally or by
certified mil to the clerk of the court or other body before

whi ch the action or proceeding is pending, and it shall be the

19860H2072B3968 - 5 -
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responsi bility of the party or attorney to transmt the receipt
obtained to the custodian of the original records. Wen the
records are received by the clerk of a court or other body from
a health care facility or froma party or his attorney of

record, they shall be retained in the clerk's custody at al

ti mes except when actually used in the action or proceeding.
Upon issuance of a final order term nating a case, the copies of
the records will be pronptly filed in a manner that protects the
confidentiality of the nedical information contained in the
records by the clerk of the court with all other docunents
pertaining to the case until such a tine as the normal retention
period for court records expires. The copies of records shal

t hen be permanently di sposed of by the clerk in a manner that
protects the confidentiality of the nedical informtion
contained in the records. Should the case be appeal ed, the
copies of records shall be forwarded to the appellate court with
ot her docunents pertaining to the case and retai ned and di sposed
of in the manner described in this section.

8§ 6158. (btaining personal attendance of custodi an.

The personal attendance of the custodian of the original
charts or records specified in the subpoena shall be required if
t he subpoena duces tecum so specifies.

8§ 6159. (Obtaining production of original record.

The production of the original record shall be required if
t he subpoena duces tecum so specifies.

Seetton—2—TFhis—aet—shatt—take—etfect+n-60-days— <—

CHAPTER 83 <—
PARTI CULAR RI GHTS AND | MVUNI Tl ES

* * %

SUBCHAPTER F

19860H2072B3968 - 6 -
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CORPCRATE DI RECTORS' AND OFFI CERS' LI ABILITY
SEC.
8361. SHORT TI TLE OF SUBCHAPTER.
8362. DEFI NI TIONS OF SUBCHAPTER.
8363. STANDARD OF CARE AND JUSTI FI ABLE RELI ANCE.
8364. PERSONAL LI ABILITY OF DI RECTORS AND OFFI CERS.
8365. NON- EXCLUSI VI TY AND SUPPLEMENTARY COVERAGE.
8366. CONSTRUCTI ON OF SUBCHAPTER.
8367. APPLI CATI ON OF SUBCHAPTER.
§ 8361. SHORT TI TLE OF SUBCHAPTER.

TH' S SUBCHAPTER SHALL BE KNOMN AND MAY BE CI TED AS THE
DI RECTORS AND OFFI CERS' LI ABI LI TY ACT.

§ 8362. DEFIN TIONS COF SUBCHAPTER.

THE FOLLOW NG WORDS AND PHRASES WHEN USED I N THI S SUBCHAPTER
SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE:

"BUSI NESS CORPORATI ON. " A CORPORATI ON SUBJECT TO THE ACT OF
MAY 5, 1933 (P.L.364, NO 106), KNOWN AS THE BUSI NESS CORPCRATI ON
LAW

"NONPROFI T CORPORATI ON. " A CORPORATI ON SUBJECT TO 15 PA.C. S.
PART 111 (RELATI NG TO CORPORATI ONS NOT- FOR- PROFIT) .

§ 8363. STANDARD COF CARE AND JUSTI FI ABLE RELI ANCE.

(A) DI RECTOR AS FI DUCI ARY. - - A DI RECTOCR CF A BUSI NESS
CORPCORATI ON OR OF A NONPROFI T CORPORATI ON SHALL STAND IN A
FI DUCI ARY RELATI ON TO THE CORPORATI ON AND SHALL PERFORM HI S
DUTI ES AS A DI RECTOR, I NCLUDI NG HI' S DUTI ES AS A MEMBER OF ANY
COW TTEE OF THE BOARD UPON VWH CH HE MAY SERVE, | N GOCD FAI TH,
IN A MANNER HE REASONABLY BELI EVES TO BE | N THE BEST | NTERESTS
OF THE CORPORATI ON, AND W TH SUCH CARE, | NCLUDI NG REASONABLE
I NQUI RY, SKILL AND DI LI GENCE, AS A PERSON OF CORDI NARY PRUDENCE

19860H2072B3968 - 7 -
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WOULD USE UNDER SI'M LAR Cl RCUMSTANCES. | N PERFORM NG HI S DUTI ES,
A DI RECTOR SHALL BE ENTI TLED TO RELY I'N GOOD FAI TH ON

I NFORVATI ON, OPI NI ONS, REPORTS OR STATEMENTS, | NCLUDI NG

FI NANCI AL STATEMENTS AND OTHER FI NANCI AL DATA, | N EACH CASE
PREPARED OR PRESENTED BY ANY OF THE FOLLOW NG

(1) ONE OR MORE OFFI CERS OR EMPLOYEES OF THE CORPCRATI ON
WHOM THE DI RECTOR REASONABLY BELI EVES TO BE RELI ABLE AND
COVPETENT | N THE MATTERS PRESENTED.

(2) COUNSEL, PUBLIC ACCOUNTANTS OR OTHER PERSONS AS TO
MATTERS VWH CH THE DI RECTOR REASONABLY BELI EVES TO BE W THI N
THE PROFESSI ONAL OR EXPERT COWPETENCE OF SUCH PERSON.

(3) A COW TTEE OF THE BOARD UPON WHI CH HE DOES NOT
SERVE, DULY DESI GNATED I N ACCORDANCE W TH LAW AS TO MATTERS
WTH N | TS DESI GNATED AUTHORI TY, WHI CH COWM TTEE THE DI RECTOR
REASONABLY BELI EVES TO MERI T CONFI DENCE.

A DI RECTOR SHALL NOT BE CONSI DERED TO BE ACTING IN GOOD FAITH | F
HE HAS KNOW.EDGE CONCERNI NG THE MATTER I N QUESTI ON THAT WOULD
CAUSE H S RELI ANCE TO BE UNWARRANTED.

(B) PERFORMANCE OF DUTI ES. - - AN OFFI CER COF A BUSI NESS
CORPCORATI ON OR OF A NONPROFI T CORPORATI ON SHALL STAND IN A
FI DUCI ARY RELATI ON TO THE CORPORATI ON AND SHALL PERFORM HI S
DUTI ES AS AN OFFI CER I N GOOD FAI TH, I N A MANNER HE REASONABLY
BELI EVES TO BE I N THE BEST | NTERESTS OF THE CORPORATI ON, AND
W TH SUCH CARE, | NCLUDI NG REASONABLE | NQUI RY, SKILL AND
Dl LI GENCE, AS A PERSON COF ORDI NARY PRUDENCE WOULD USE UNDER
SI'M LAR Cl RCUMSTANCES.

(©) CONSI DERATI ON OF FACTORS. --1 N DI SCHARG NG THE DUTI ES OF
THEI R RESPECTI VE PCSI TI ONS, THE BOARD OF DI RECTORS, COWM TTEES
OF THE BOARD, | NDI VI DUAL DI RECTORS AND | NDI VI DUAL OFFI CERS MAY,

I N CONSI DERI NG THE BEST | NTERESTS OF THE CORPCRATI ON, CONSI DER

19860H2072B3968 - 8 -
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THE EFFECTS OF ANY ACTI ON UPON EMPLOYEES, UPON SUPPLI ERS AND
CUSTOVERS OF THE CORPORATI ON AND UPON COMMUNI TIES | N WHI CH

OFFI CES OR OTHER ESTABLI SHMENTS OF THE CORPORATI ON ARE LOCATED,
AND ALL OTHER PERTI NENT FACTORS. THE CONSI DERATI ON OF THOSE
FACTORS SHALL NOT CONSTI TUTE A VI OLATI ON OF SUBSECTION (A) OR
(B).

(D) PRESUWMPTI ON. - - ABSENT BREACH OF FI DUCI ARY DUTY, LACK OF
GOCD FAI TH OR SELF- DEALI NG, ACTI ONS TAKEN AS A DI RECTOR OR
OFFI CER OR ANY FAI LURE TO TAKE ANY ACTI ON SHALL BE PRESUMED TO
BE I N THE BEST | NTERESTS OF THE CORPORATI ON.

§ 8364. PERSONAL LI ABILITY OF DI RECTORS AND OFFI CERS.

UNLESS GREATER LIABILITY IS SET FORTH | N THE BYLAWS OF A
CORPORATI ON, A DI RECTOR OR OFFI CER OF A BUSI NESS CORPORATI ON OR
OF A NONPROFI T CORPORATI ON SHALL NOT BE PERSONALLY LI ABLE AS
SUCH FOR ANY ACTI ON TAKEN, OR ANY FAI LURE TO TAKE ANY ACTI ON,
UNLESS:

(1) THE DI RECTOR OR CFFI CER HAS BREACHED OR FAI LED TO
PERFORM THE DUTI ES OF HI S OFFI CE UNDER SECTI ON 8363 ( RELATI NG
TO STANDARD OF CARE AND JUSTI FI ABLE RELI ANCE); AND

(2) THE BREACH OR FAI LURE TO PERFORM CONSTI TUTES W LLFUL
M SCONDUCT OR RECKLESSNESS.

§ 8365. NON EXCLUSIVITY AND SUPPLEMENTARY COVERAGE.

(A) CENERAL RULE. --THE | NDEMNI FI CATI ON AND ADVANCEMENT OF
EXPENSES PROVI DED BY OR PURSUANT TO SECTI ON 410 OF THE ACT OF
MAY 5, 1933 (P.L.364, NO 106), KNOWN AS THE BUSI NESS CORPCRATI ON
LAW SECTION 4 OF THE ACT OF APRIL 18, 1945 (P.L.253, NO 114),
ENTI TLED " AN ACT RELATI NG TO SU TS BY SHAREHOLDERS AGAI NST
OFFI CERS OR DI RECTORS | N A CORPORATI ON, DOMVESTI C OR FOREIGN, TO
ENFORCE A SECONDARY RI GHT BECAUSE THE CORPORATI ON REFUSES TO
ENFORCE RI GHTS, WH CH MAY BE ASSERTED BY | T, REQUI RI NG THAT

19860H2072B3968 - 9 -
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PLAI NTI FF BE A SHAREHOLDER AT THE TI ME OF THE TRANSACTI ON OF

VWH CH HE COWPLAINS, OR THAT H S SHARES THEREAFTER DEVOLVED UPON
H M BY OPERATI ON OF LAW REQUI RI NG SECURI TY FOR DEFENDANT' S
EXPENSES, | NCLUDI NG ATTORNEYS' FEES; AND PROVI DI NG FOR THE
ASSESSMVENT AND RECOVERY OF SUCH EXPENSES, | NCLUDI NG ATTORNEYS
FEES," AND 15 PA.C. S. 88 7741 (RELATING TO TH RD PARTY ACTI ONS),
7742 (RELATI NG TO DERI VATI VE ACTI ONS) AND 7743 ( RELATING TO
MANDATCRY | NDEMNI FI CATI ON), OR ANY OTHER PROVI SI ONS OF LAW
PROVI DI NG FOR | NDEMNI FI CATI ON OR ADVANCEMENT OF EXPENSES

APPLI CABLE TO ANY BUSI NESS CORPORATI ON OR NONPRCFI T CORPCRATI ON
SHALL NOT BE DEEMED EXCLUSI VE OF ANY OTHER RI GHTS TO VWHI CH A
PERSON SEEKI NG | NDEMNI FI CATI ON OR ADVANCEMENT OF EXPENSES MAY BE
ENTI TLED UNDER ANY BYLAW AGREEMENT, VOTE OF SHAREHOLDERS,
MEMBERS OR DI RECTORS OR OTHERW SE, BOTH AS TO ACTION IN H' S

OFFI CI AL CAPACI TY AND AS TO ACTI ON I N ANOTHER CAPACI TY WH LE
HCOLDI NG THAT OFFI CE. THE PROVI SIONS OF SECTI ON 409.1 OF THE

BUSI NESS CORPORATI ON LAW AND 15 PA.C.S. 8§ 7728 (RELATING TO

| NTERESTED DI RECTORS; QUORUM OR CORRESPONDI NG PROVI SI ONS OF LAW
APPLI CABLE TO ANY BUSI NESS CORPORATI ON OR NONPRCFI T CORPCRATI ON
SHALL BE APPLI CABLE TO ANY BYLAW CONTRACT OR TRANSACTI ON
AUTHORI ZED BY THE DI RECTORS UNDER THI S SECTI ON. ANY BUSI NESS
CORPCORATI ON OR NONPROFI T CORPORATI ON MAY CREATE A FUND OF ANY
NATURE, VH CH MAY, BUT NEED NOT BE, UNDER THE CONTRCL OF A
TRUSTEE, OR OTHERW SE SECURE OR I NSURE | N ANY MANNER | TS

| NDEMNI FI CATI ON OBLI GATI ONS, WHETHER ARI SI NG UNDER OR PURSUANT
TO THI S SECTI ON OR OTHERW SE.

(B) VHEN | NDEMNI FI CATION IS NOT TO BE MADE. - - | NDEMNI FI CATI ON
PURSUANT TO SUBSECTI ON (A) SHALL NOT BE MADE | N ANY CASE WHERE
THE ACT OR FAI LURE TO ACT A VING RISE TO THE CLAI M FOR
| NDEMNI FI CATI ON | S DETERM NED BY A COURT TO HAVE CONSTI TUTED

19860H2072B3968 - 10 -



W LLFUL M SCONDUCT OR RECKLESSNESS.

(© CROUNDS. - - | NDEWNI FI CATI ON PURSUANT TO SUBSECTI ON ( A)
UNDER ANY BYLAW AGREEMENT, VOTE OF SHAREHOLDERS, MEMBERS OR
DI RECTORS OR OTHERW SE, MAY BE GRANTED FOR ANY ACTI ON TAKEN OR
ANY FAI LURE TO TAKE ANY ACTI ON AND MAY BE MADE VWHETHER OR NOT
THE CORPORATI ON WOULD HAVE THE POWER TO | NDEMNI FY THE PERSON
UNDER ANY OTHER PROVI SI ON OF LAW EXCEPT AS PROVIDED IN TH S
SECTI ON AND WHETHER OR NOT THE | NDEMNI FI ED LI ABI LI TY ARI SES OR

© o0 N oo o A~ wWw N P

ARCSE FROM ANY THREATENED, PENDI NG OR COVPLETED ACTI ON BY OR I N

=Y
o

THE RI GHT OF THE CORPORATI ON. SUCH | NDEWNI FI CATI ON | S DECLARED

=
=

TO BE CONSI STENT WTH THE PUBLI C POLI CY OF THI S COVMONVWEALTH.

=
N

(D) PAYMENT OF EXPENSES. - - EXPENSES | NCURRED BY AN OFFI CER,

=
w

DI RECTOR, EMPLOYEE OR AGENT I N DEFENDING A CIVIL OR CRI M NAL

H
o

ACTI ON, SU T OR PROCEEDI NG MAY BE PAI D BY THE CORPORATI ON | N

=Y
(63}

ADVANCE OF THE FI NAL DI SPCSI TI ON OF SUCH ACTION, SU T OR

=Y
(e}

PROCEEDI NG UPON RECEI PT OF AN UNDERTAKI NG BY OR ON BEHALF OF

=
\l

SUCH PERSON TO REPAY SUCH AMOUNT | F I'T SHALL ULTI MATELY BE

=Y
oo

DETERM NED THAT HE |'S NOT ENTI TLED TO BE | NDEMNI FI ED BY THE

=
O

CORPCORATI ON.

N
o

(E) RIGHATS TO | NDEWNI FI CATI ON. - - THE | NDEWVNI FI CATI ON AND

N
=

ADVANCEMENT OF EXPENSES PROVI DED BY, OR GRANTED PURSUANT TO,

N
N

TH' S SECTI ON SHALL, UNLESS OTHERW SE PROVI DED WHEN AUTHCORI ZED OR

N
w

RATI FI ED, CONTI NUE AS TO A PERSON VWHO HAS CEASED TO BE A

N
~

DI RECTOR, OFFI CER, EMPLOYEE OR AGENT AND SHALL | NURE TO THE

N
(63}

BENEFI T OF THE HEI RS, EXECUTORS AND ADM NI STRATORS OF SUCH

N
(e}

PERSON.

N
~

§ 8366. CONSTRUCTI ON OF SUBCHAPTER.

N
oo

TH S SUBCHAPTER SHALL NOT BE CONSTRUED TO REPEAL OR OTHERW SE

N
(o]

AFFECT OR | MPAI R SECTI ON 409.1 OF THE ACT OF MAY 5, 1933
30 (P.L.364, NO 106), KNOWN AS THE BUSI NESS CORPCRATI ON LAW OR
19860H2072B3968 - 11 -
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SECTI ON 8332. 2 ( RELATI NG TO OFFI CER, DI RECTOR CR TRUSTEE OF
NONPROFI T ORGANI ZATI ON NEGLI GENCE STANDARD) .
§ 8367. APPLI CATI ON CF SUBCHAPTER.

TH' S SUBCHAPTER SHALL NOT APPLY TO ANY ACTI ONS FI LED PRI OR TO
THE EFFECTI VE DATE OF TH S SUBCHAPTER.

SECTION 2. (A) THE FOLLOWN NG ACTS AND PARTS CF ACTS ARE
REPEALED:

SECTI ON 408 AND SUBSECTI ON E OF SECTI ON 410 OF THE ACT OF NAY
5, 1933 (P.L.364, NO 106), KNOMWN AS THE BUSI NESS CORPORATI ON
LAW

15 PA.C.S. 8§ 7734 (RELATING TO RELATI ON OF DI RECTORS AND
OFFI CERS TO CORPORATI ON) .

(B) ALL OTHER ACTS AND PARTS OF ACTS ARE REPEALED | NSOFAR AS
THEY ARE | NCONSI STENT WTH THI S ACT.

SECTION 3. TH S ACT SHALL TAKE EFFECT | N 60 DAYS.
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