SENATE ANVENDED
PRI OR PRI NTER S NOS. 429, 946 PRINTER S NO. 1411

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 379 5

| NTRODUCED BY DAW DA, J. L. WRI GHT, PISTELLA, FARGO RYBAK
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AN ACT

Providing for the licensing and regul ating of public adjusters
and public adjuster solicitors.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Public adjuster."” Any person, partnership, association or
corporation advertising, soliciting business, or holding hinself
or itself out to the public as an adjuster of clainms for |osses
or danmages arising out of policies of insurance, surety or
i ndemni ty upon property, persons or insurable business interests
within this Cormonweal th, and receiving any conpensati on or

reward for the giving of advice or assistance to the insured in
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t he adjustnent of clainms for such | osses, or who for
conpensati on or reward, whether by way of salary or comr ssion
or otherwi se, directly or indirectly, solicit business,

i nvestigate or adjust |osses, or advise the insured with
reference to clains for | osses on behal f of any other person,
partnershi p, association or corporation engaged in the business
of adjusting | osses. The term does not include an agent or

enpl oyee of an insurance conpany, association or an exchange,

t hrough whom a policy of insurance was witten, in adjusting

| oss or damage under such policy, nor does it include a broker
or agent acting as an adjuster if the services of the agent or
broker in the adjustnent are w thout conpensati on.

"Public adjuster solicitor.”™ Any person, partnershinp,
associ ation or corporation, who or which solicits, directly or
indirectly, FOR A FEE, or in any manner aids in securing for a <—
public adjuster a contract for the adjustnment of a | oss.

"REPAIRS. " SHALL NOT | NCLUDE TEMPORARY OR EMERGENCY REPAIRS  <—
MADE FOR THE PURPOSE OF PROTECTI NG THE | NSURED PROPERTY OR TO
COWPLY W TH POLI CY TERVS AND CONDI Tl ONS
Section 2. License.

(a) License required.--No person, partnership, association
or corporation shall, directly or indirectly, act within the
Commonweal th as a public adjuster or a public adjuster solicitor
wi thout first procuring fromthe |Insurance Comm ssioner a
|icense as a public adjuster or public adjuster solicitor,
respectively.

(b) Insurance Conmi ssioner to issue |licenses.--The |Insurance
Conmmi ssioner may issue a |license as a public adjuster or public
adjuster solicitor to any person of at |east 18 years of age,

and to any partnership, association or corporation which
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mai ntai ns a bona fide office in the Commonweal th, readily
accessible to the general public. No license shall be granted to
any corporation unless by provisions of its charter it is
authorized to engage in the business of insurance claim

adj usting and unl ess individual |icenses are also secured for
each active officer of such corporation. No |license shall be
granted to a partnership or association unless individual
licenses are also secured for each active nenber of such
partnership or association. Before any such license is granted,
the applicant shall first make answer, in witing and under
oath, to interrogatories on forns and suppl enments such as the

I nsurance Commi ssioner shall prepare: Provided, That any
appl i cant who shall have held such a license for a period of at
| east two years prior to the effective date of this act shall be
entitled, upon proper application, to receive a |license w thout
the necessity of submtting to an exam nation. \Wen the

I nsurance Conmi ssioner is satisfied that the applicant is
trustworthy and conpetent to transact business as a public

adj uster and public adjuster solicitor, respectively, in such
manner as to safeguard the interest of the public, he shal

i ssue a license.

(c) Nonresident public adjusters and public adjuster
solicitors.--The insurance conm ssioner may issue a |license as
public adjuster or public adjuster solicitor to a person not a
resident of this Commonweal th, upon conpliance with the
applicabl e provisions of this act, if the State or the Province
of Canada of such person's residence will accord the sane
privilege to a resident of this Comonweal t h.

(1) The insurance comm ssioner may enter into reciprocal

agreenents with the appropriate official of any such other
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1 state or province waiving the witten exam nation of any

2 applicant resident in such other state if:

3 (1) awitten examnation is required of applicants

4 for an insurance public adjuster or public adjuster

5 solicitor license in such other state or province;

6 (ii) the appropriate official of the other state or

7 province certifies that the applicant holds a currently

8 valid |icense as a public adjuster or public adjuster

9 solicitor in such other state or province and either

10 passed such a witten exam nation or was the hol der of an
11 i nsurance agent's license prior to the time a witten

12 exam nation was required; and

13 (ti1) that in such other state or province a

14 resident of this Commonwealth is privileged to procure a
15 public adjuster or public adjuster solicitor |icense upon
16 t he foregoing conditions and without discrimnation as to
17 fees otherwise in favor of the residents of such other

18 state or province.

19 (d) Periodic reexan nations.--The |nsurance Comnissioner nmay
20 . o o ST
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(D) LICENSE NOT TO BE | SSUED TO CERTAI N PERSONS. - - NO LI CENSE
AS A PUBLI C ADJUSTER OR PUBLI C ADJUSTER SOLI Cl TOR SHALL BE
| SSUED TO ANY PERSQN, PARTNERSHI P, ASSCCI ATI ON OR CORPORATI ON
ENGAGED OR | NTERESTED | N, OR RECEI VI NG ANY PROFI T FROM NOR
SHALL THE HOLDER OF ANY SUCH LI CENSE ENGAGE OR BE | NTERESTED I N
OR RECEI VE ANY PROFI T FROM ANY SALVAGE OR SI M LAR BUSI NESS.
Section 3. Fees.

(a) Public adjuster's license.--A fee shall be paid to the
I nsurance Commi ssioner by the applicant for a public adjuster's
license at the tinme application is made, and annual ly thereafter
for the renewal thereof, of $100. If the applicant is a
corporation, partnership or association, such fee shall be paid
for each person specified in the |icense.

(b) Public adjuster solicitor's license.--A fee shall be
paid to the I nsurance Conm ssioner by the applicant for a public
adjuster solicitor's license at the tine application is nade,
and annual ly thereafter for the renewal thereof, of $50. If the
applicant is a corporation, partnership, or association, such
fee shall be paid for each person specified in the |license.
Section 4. Bond.

(a) Public adjuster's bond.--Each person, partnership,
association or corporation receiving a public adjuster's
license, shall, before transacting any busi ness thereunder,
execute and deliver to the Insurance Conm ssioner a bond in the
m ni mum penal sum of $106,0600 $40,000 with such sureties as the
I nsurance Conmi ssi oner may approve.

(b) Public adjuster solicitor's bond.--Each person,
partnership, association or corporation receiving a public
adjuster solicitor's license, shall, before transacting any

busi ness thereunder, execute and deliver to the |nsurance
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Conmi ssi oner a bond in the m ni mum penal sum of $56,-0006 $8, 000
wi th such sureties as the Insurance Conmi ssioner may approve.

(c) Condition of bond.--The bond of the public adjuster and
the public adjuster solicitor shall be conditioned that said
public adjuster or public adjuster solicitor will faithfully
conply with all the requirenents of this act, and shall not
enbezzl e, take, secrete or otherw se dispose of or fraudulently
wi t hhol d, appropriate, lend, invest or otherw se use or apply,
any noney or substitutes for noney or any sal vage, goods or
property received by himas such public adjuster or public
adj uster solicitor or enployee of a public adjuster, contrary to
the instructions or without the consent of the assured or his
| egal representative. Any person, firmor corporation who has
entered into a contract wwth a public adjuster, as provided in
section 5, and who shall suffer |oss by reason of the failure of
the public adjuster to conply with this act and faithfully
performhis duties, shall have the right to intervene and be
made a party to any action instituted by the Comonwealth on the
bond of the public adjuster and to have his, her or its rights
and cl ai ns adj udicated in such action and judgnment rendered
t her eon, subject, however, to the priority of the claimand
j udgnment of the Commonwealth. If the anpbunt of the liability of
the surety on said bond is sufficient to pay the full anmount due
t he Commonweal th, the remainder shall be distributed pro rata
anong said intervenors. If no suit should be brought by the
Commonweal t h of Pennsyl vani a, upon application therefore and
furnishing affidavit to the Insurance Departnent that |oss has
been suffered by reason of failure of the public adjuster to
conply with this act or faithfully performhis duties, such

insured shall be furnished with a certified copy of said bond,
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upon which he, she or it shall have a right of action, and shal
be and are hereby authorized to bring suit in the nanme of the
Commonweal th, for his, her or its use and benefit against said
public adjuster and his sureties and to prosecute the sanme to
final judgnent and execution. Were suit is instituted by any
such insureds on the bond of the public adjuster, it shall be
commenced within one year after the performance and fi nal
settlenent of said contract, and not |later. Were suit is so
instituted by an insured or insureds, no other action shall be
brought by any other claimnt, but any other claimnt may file
his claimin the action first brought and be made party thereto
wi thin one year fromthe conpletion of the work under said
contract, and not later. If two or nore actions be brought on

t he sane day, the action in which the largest claimis demanded
shall be regarded as the first action. Any creditor who has
brought an action within one year as aforesaid, but after suit
brought by another creditor or on the sane day, may intervene in
the suit first brought within the year, notw thstanding the fact
that the intervention in such case be after the expiration of
the year, provided said intervention be made within 30 days
after the expiration of the year. If the recovery on the bond
shoul d be inadequate to pay the anmounts found due to all of said
creditors, judgnment shall be given to each creditor pro rata of
t he amount of the recovery. The surety on said bond nay pay into
the court, for distribution anong said clainmants and creditors,
the full anpbunt of the surety's liability, to wit, the penalty
named in the bond, |ess any anount which said surety nay have
had to pay to the Conmonweal th by reason of the execution of
said bond, and, upon so doing, the surety will be relieved from

further liability. In all suits instituted under the provisions
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of this act, such personal notice of the pendency of such suits,
informng themof their right to intervene, as the court may
order shall be given to all known creditors, and, in addition
thereto, notice shall be given by publication in newspapers of
general circulation, published in the county or nunicipality
where the contract was performed, once a week for at |east three
successi ve weeks: Provided, however, That when such suit has
begun within three weeks of the end of the year w thin which
suit may be brought, said notice by publication shall be only
for the period intervening between the tine of instituting such
suit and the end of the year.

Section 5. Contract.

(a) Witten contract required.--No public adjuster shall,
directly or indirectly, act within this Commonweal th as a public
adj uster without having first entered into a contract, in
witing, on a formapproved by the Insurance Commi ssi oner, and
executed in duplicate by the public adjuster and the insured or
a duly authorized representative. One copy of this contract
shall be kept on file by the public adjuster, avail able at al
times for inspection, without notice, by the Insurance
Conmmi ssioner or his duly authorized representative. NO PUBLIC <—
ADJUSTER OR PUBLI C ADJUSTER SOLI Cl TOR SHALL SOLICI T A CLI ENT FOR
EMPLOYMENT W THI N 24 HOURS OF A FI RE OR OTHER CATASTRCPHE OR
OCCURRENCE WHICH | S THE BASI S OF THE SOLI Cl TATI ON. W TH RESPECT
TO A FIRE, THE 24- HOUR PERI OD SHALL BEG N AT SUCH Tl ME AS THE
FI RE DEPARTMENT | N CHARGE DETERM NES THAT THE FIRE | S
EXTI NGUI SHED. Any contract with a public adjuster may be
resci nded by any person signing the contract. Such action nust
be taken within four cal endar days after signature. The

I nsurance Conmi ssioner may issue regulations to assure the
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i npl enentation of this section. No public adjuster solicitor
shall use any form of contract other than that approved for the
public adjuster for whomhe is soliciting, nor shall he nmake any
contracts or agreenents for hinmself or for the public adjuster
ot her than such as are specified in the approved contract.

(b) Contracts only authorized by insured agai nst his own
carrier.--No public adjuster or public adjuster solicitor may
adjust or solicit a contract for the adjustnment of any claimfor
| osses or damages on behal f of any person except clains by an
i nsured agai nst his own insurance carrier.

(C) PERSONAL | NJURY AND AUTOMOBI LE PROPERTY DAMAGE CLAI M5
PRCHI BI TED. - - NO PUBLI C ADJUSTER OR PUBLI C ADJUSTER SOLI Cl TOR
SHALL ACT I'N ANY MANNER I N RELATI ON TO CLAI M5 FOR PERSONAL
I NJURY OR AUTOMOBI LE PROPERTY DAMAGE.

(D) CONTRACTS LIM TED TO ADJUSTMENT OF | NSURANCE LGOSSES. - - NO
PUBLI C ADJUSTER OR PUBLI C ADJUSTER SOLI Cl TOR SHALL, DI RECTLY OR
I NDI RECTLY, THROUGH OR W TH ANY PERSQON, PARTNERSHI P, CORPORATI ON
OR ASSOCI ATION IN VHICH I T HAS AN | NDI RECT OR BENEFI Cl AL
| NTEREST, ENTER | NTO ANY CONTRACT W TH ANY | NSURED FOR THE
REPAI R, REPLACEMENT, RESTORATI ON, RENOVATI ON OR DEMOLI TI ON OF
DAMAGED PROPERTY, REAL OR PERSONAL, AT ANY TIME PRI OR TO THE
DATE A VERDI CT OR AWARD | S ENTERED OR PAYMENT | S RECEI VED FROM
THE | NSURANCE CARRI ER, WHI CHEVER EVENT SHALL OCCUR FI RST.
Section 6. Revocation, etc., of |icense.

(a) Gounds for fines, suspensions or revocations.--
Committing any of the follow ng acts shall be grounds for fine,
suspensi on or revocation of a public adjuster's or public
adjuster solicitor's |icense:

(1) WMaterial msrepresentation of the terns and effect

of any insurance contract.
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(2) Engaging in, or attenpting to engage in, any
fraudul ent transaction with respect to a claimor |oss that
| icensee is adjusting.

(3) Msrepresentation of the services offered or the
fees or conm ssion to be charged.

(4) Conviction by any court of or a plea of nolo
contendere to a felony under the laws of this Comobnwealth,
any other state, the United States or any territory or
foreign country.

(5) M sappropriation, conversion to his own use or
i mproper w t hhol di ng of noneys held on behal f of another
party to the contract.

(6) To pay or cause to be paid any conm ssion or any
ot her conpensation or thing of val ue whatsoever to any agent,
broker, attorney, partner, clerk, servant, enployee or any
ot her person, whosoever hired by or enployed by or with any
i nsured nanmed in any policy of insurance as an inducenent or
solicitation to influence the contracting of services for the
services of public adjuster or public adjuster solicitor with
any insured. A PUBLIC ADJUSTER MAY UTI LI ZE THE SERVI CES OF
ANY AUTHORI ZED PERSON FOR ASSI STANCE | N CONNECTI ON W TH AN
| NSURANCE CLAI M PROVI DED, THAT SAlI D SERVI CES MUST NOT
CONFLI CT W TH THE SERVI CES REQUI RED TO BE RENDERED BY A
PUBLI C ADJUSTER. THE COMPENSATI ON FOR SUCH SERVI CES SHALL NOT
EXCEED 25% OF THE PUBLI C ADJUSTER S FEE

(7) To receive, directly or indirectly, any
conpensati on, conm ssion or thing of value or profit from any
person, partnership, association or corporation engaged or
interested in the business of salvage, repair, replacenent,

restoration, renovation or denolition of damaged property,
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real or personal, unless such conpensation, comm ssion or

thing of value or profit is disclosed to the insured and

agreed to in the contract.

(8) Renoval of a public adjuster's or a public adjuster
solicitor's office, accounts or records fromthe
Conmonweal t h.

(9) The closure of a licensee's office for a period in
excess of 30 days, unless granted perm ssion by the |Insurance
Conmmi ssioner to close the office for a |onger period.

(10) Violation of any provision of this act or any rule
or regul ation promnul gated, published and adopted thereunder.

(11) Making a material msstatenment in the application
for any such license.

(12) The comm ssion of fraudul ent practices.

(13) Has, in the judgnment of the Insurance Comm ssi oner,
denonstrated his inconpetency or untrustworthiness to
transact the business of a public adjuster.

(b) Gvil penalty.--Regardl ess of whether the public
adj uster or public adjuster solicitor was |icensed or not, the
I nsurance Conmmi ssioner may, at his discretion, in cases
warranting such action, inpose a civil penalty of not nore than
$1,000 for each and every violation of this act.

(c) Notice and hearing.--Before the |Insurance Conm ssioner
shall take any action as above set forth, he shall give witten
notice to the person, partnership, association or corporation
accused of violating the law, stating specifically the nature of
such all eged violation, and fixing a tinme and place, at |east
ten days thereafter, when a hearing of the matter shall be held.
After such hearing or upon failure of the accused to appear at

such a hearing, the Insurance Conm ssioner shall inpose such of
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t he above penalties as he deens advi sable. Wen the Insurance
Commi ssi oner shall have taken any actions as above set forth,
the party aggrieved may appeal therefromto the Commonweal t h

Court.

(d) Adjusters and solicitors responsible for conduct of
enpl oyees. -- Any public adjuster or public adjuster solicitor
enpl oyi ng, or using the services of, any person to solicit
busi ness shall be held fully responsible for the conduct of that
person in connection with business dealings, including but not
limted to, making certain that such person has a valid |license
as a public adjuster or public adjuster solicitor.

Section 7. Violations.

Any person, partnership, association or corporation violating
any of the provisions of this act shall be guilty of a
m sdeneanor, and, upon conviction thereof, shall be sentenced to
pay a fine of not |less than $500 nor nore than $1,000 for each
vi ol ati on and conviction. Prosecution for any violation under
this section may be instituted by the I nsurance Conm ssioner or
his duly authorized representati ve.

Section 8. Administration and enforcenent.

(a) Insurance Conm ssioner to adm ni ster and enforce act.--
The I nsurance Comm ssioner is hereby charged with the
adm ni stration and enforcenent of this act and shall prescribe,
publ i sh, adopt and pronmul gate rules and regulations in
connection herewth.

(b) Insurance Conmmi ssioner may bring actions.--The |Insurance
Commi ssioner or a duly authorized representative nay nmai ntain an
action for an injunction or other process agai nst any person,
partnershi p, association, corporation or other entity to

restrain and prevent any of the foregoing fromtransacting
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busi ness as a public adjuster or public adjuster solicitor

wi thout a license. Any such action shall be instituted in the
Court of Common Pleas in any county where the alleged unlicensed
activity occurred. Such court may issue a tenporary restraining
order or injunction under this act but shall determ ne any such
action on its nerits as soon as possi ble whether in termtinme or
in vacation. No bond shall be required of and no costs shall be
t axed agai nst the I nsurance Conm ssioner, his duly authorized
representative or the Insurance Departnent on account of any
such action.

(c) Act to be supplenentary.--The provisions of this act
shall be constructed as supplenentary to all other acts dealing
with the sane subject matter. No action brought under the
provi sions of this act shall prevent the prosecution or
institution of any civil or crimnal action otherw se provided
by law for violation of any licensing act or departnental rule
or regul ati on promul gated thereunder.

Section 9. Repeals.

(a) Specific act.--The act of April 25, 1921 (P.L. 276,

No. 136), entitled, as anmended, "An act requiring persons,
partnershi ps, associations, or corporations advertising for or
soliciting business as adjusters of clainms within this
Commonweal th for |oss or danage arising out of policies of

i nsurance, surety, or indemity on property, persons, or

i nsurabl e business interests within this Cormonweal th, to be
Iicensed by the Insurance Conmm ssioner; requiring persons,
partnershi ps, associations, or corporations acting as solicitors
for said adjusters to be licensed by the Insurance Comm ssi oner;
regul ati ng the i ssuance and revocation of such |icenses;

prescribing certain conditions for the transaction of such
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busi ness; providing for the filing of bonds by public adjusters
and public adjuster solicitors, and for recovery thereon by
parties in interest; and providing penalties,” is repeal ed.

(b) General repeal.--Al other acts and parts of acts are
repeal ed insofar as they are inconsistent with this act.
Section 10. Severability.

If any provision of this act or the application thereof to
any person or circunstances is held invalid, such invalidity
shall not affect other provisions or applications of the act
whi ch can be given effect without the invalid provision or
application, and to this end the provisions of this act are
decl ared to be severabl e.

Section 11. Effective date.

This act shall take effect iwrediately IN 90 DAYS.
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