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PRINTER S NOo. 2142

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1662 >

| NTRODUCED BY W LSQON, CORNELL, POIT, LUCYK AND McVERRY, JUNE 17,

1981

AS REPORTED FROM COWM TTEE ON FI NANCE, HOUSE OF REPRESENTATI VES,

AS AVENDED, SEPTEMBER 14, 1981

OCO~NOUITARWNE

AN ACT

Amendi ng the act of May 21, 1931 (P.L.149, No.105) entitled, as

anended, "An act inposing a State tax, payable by those
herein defined as distributors, on liquid fuels used or sold
and delivered within the Conmonweal th, which are practically,
and comrercially suitable for use in internal conbustion

engi nes for the generation of power; providing for the
collection and lien of the tax, and the distribution and use
of the proceeds thereof; requiring such distributors to
secure permits, to file corporate surety bonds and reports,
and to retain certain records; inposing duties on retai

deal ers, common carriers, county conmmi ssioners, and such

di stributors; providing for rewards; inposing certain costs
on counties; conferring powers and inposing duties on certain
State officers and departnents; providing for refunds;

i nposi ng penal ties; and maki ng an appropriation,”™ changing
certain penalties and bond requirenents; changing the

di scount for tax paynments, further providing for the filing
of reports and the retention of records; inposing limtations
on assessnment and collection and further providing for the
enforcement of the act.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 3, act of May 21, 1931 (P.L.149, No.105),

known as "The Liquid Fuels Tax Act," anended May 22, 1933
(P.L.917, No.170), is anended to read:

Section 3. Liquid Fuels Permt; Bond or Deposit of
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Securities.--(a) (1) On and after the effective date of this <—
act, it shall be unlawful for any distributor to continue to

engage in, or thereafter to begin to engage in, the use or sale

and delivery of liquid fuels within this Comonweal th unl ess a

liquid fuels permt or permts shall have been issued to him as
herei nafter prescribed.

(2) Penalty. Each day in which any distributor shall engage <—
in the use or sale and delivery of liquid fuels within this
Commonweal th without a liquid fuels permt or permts, as
required by this act, shall constitute a separate offense, and,
for each such of fense, such distributor shall be guilty of a

[ m sdenmeanor] summary of fense, and shall, upon conviction

thereof, for the first offense be sentenced to pay a fine of

[two thousand dollars ($2,000)] not |ess than two hundred

dollars ($200), and for each subsequent or additional offense a

fine of not |less than five hundred dollars ($500) and costs of

prosecution, or undergo inprisonnment for not nore than [two

years] ninety (90) days, or both, in the discretion of the

court.

(b) (1) Every person desiring to operate as a distributor <—
shall file an application for a liquid fuels permt or permts
with the departnent. The application for a liquid fuels permt
or permts shall be nmade upon a form prescribed, prepared, and
furni shed by the departnment, and shall set forth the nanme under
whi ch the applicant transacts or intends to transact business,
the location of his place of business within this Conmonweal t h,
and such other information as the departnent may require. If the
applicant has or intends to have nore than one place of business
wi thin the Commonweal th, the application shall state the

| ocati on of each place of business. If the applicant is an
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associ ation, the application shall set forth the nanmes and
addresses of the persons constituting the association, and, if a
corporation, the nanes and addresses of the principal officers
t hereof, and any other information prescribed by the departnent
for purposes of identification. The application shall be signed
and verified by oath or affirmation by the owner, if a natural
person; in the case of an association, by a nenber or partner
thereof, and, in the case of a corporation, by an executive
of ficer thereof or sone person specifically authorized by the
corporation to sign the application, to which shall be attached
witten evidence of his authority.

(2) Upon approval of the application and the bond
herei nafter required, the departnment shall grant and issue to
each distributor a liquid fuels permt for each place of
busi ness, within the Commonweal th, set forth in his application.
Liquid fuels permts shall not be assignable, and shall be valid
only for the distributors in whose nanmes issued and for the
transacti on of business at the places designated therein, and
shall at all tinmes be conspicuously displayed at the places for
whi ch issued. Al permts shall [expire on the thirty-first day
of May next succeeding the date upon which they are issued,

unl ess sooner] renmain valid until such tinme as they are

suspended, surrendered, or revoked for cause by the secretary.
(c) Aliquid fuels permt shall not be granted and issued

until the person applying therefor has filed with the depart nent

a surety bond, payable to the Commonweal t h of Pennsylvania, in

such anount as shall be fixed by the departnent, except that the

amount shall never be less than two thousand five hundred

dol lars ($2,500). Every such bond shall have as surety a duly

aut hori zed surety conpany, to be approved by the departnent,

19810H1662B2142 - 3 -
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conditioned that the distributor will faithfully conply with the
provisions of this act during the effective period of his

permt. The departnent may at _any tine require any distributor

to furnish such additional, acceptable corporate surety bond as
shall be necessary to secure at all times the paynment by himto
t he Commonweal th of all taxes, penalties, and interest due under
the provisions of this act. If any distributor shall fail to
file such additional bond within ten days after witten notice
fromthe departnent, the departnment may forthwith suspend or
revoke the permt or permts issued to him and collect al
taxes, penalties, and interest due by him For the purpose of
determ ni ng whet her an exi sting bond or bonds are sufficient,
the departnent may at any tine, by witten notice, require any
distributor to furnish [a financial statenent] financial

information in such formas it nmay prescribe. Upon failure of

any distributor to furnish [a financial statenent] such

financial information within thirty (30) days of such witten
notice, the departnent may forthwi th suspend or revoke the
permt or permts issued to him and shall collect all taxes,
penal ties, and interest due by him

(D) Any surety on a bond furnished by a distributor as
provi ded herein shall be rel eased and di scharged from any and
all liability to the Conmmonweal th accruing on such bond after
the expiration of sixty (60) days fromthe date upon which such
surety shall have | odged with the departnment a witten request
to be rel eased and di scharged, but this provision shall not
operate to relieve, release, or discharge the surety from any
liability already accrued or which shall accrue before the
expiration of the sixty (60) day period. The departnent shal

pronptly, upon receiving any such request, notify the
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di stributor who furnished the bond; and unless the distributor
shall, on or before the expiration of the sixty (60) day period,
file with the departnment a new bond, with corporate surety
approved by and acceptable to the departnent, the departnent
shall forthwith cancel the distributor's permt or permts.
Whenever a new bond shall be furnished by a distributor as

af oresai d, the departnent shall cancel and surrender the old
bond of the distributor as soon as it [and the Departnent of
Justice] shall be satisfied that all liability under the old
bond has been fully discharged.

[(d) Permts issued under the provisions of this act may be
renewed annually, before the first day of June, upon an
application, as aforesaid, being made to the departnent, but no
permt shall be renewed until the applicant shall file with the
departnment a new surety bond, in such anmount as shall be fixed
by the departnment and conditioned that the distributor wll
faithfully conply with the provisions of this act.]

(e) Nothing contained in this act shall require the filing
of any application or bond or the possession and display of a
liquid fuels permt for the use or sale and delivery of liquid
fuels in interstate or foreign commerce not within the taxing
power of the Commonwealth, or for the use of liquid fuels by the
Uni ted States governnent.

(f) Any person required by the provisions of this section to
file a surety bond may, in lieu thereof, deposit with the State
Treasurer bonds of the United States or of the Commonweal th of

Pennsyl vania, the [par] fair market value thereof to be of the

anount of the surety bond required of such person, or in the

di scretion of the secretary securities acceptable to him

i ncluding but not linmted to bank accounts to which only the
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departnent has access, irrevocable letters of credit or stocks

and bonds, provided that the establi shed market val ue thereof is

not | ess than the anmount of the surety bond required of such

persons. The treasurer shall issue to such person a certificate
of such deposit, which he shall file with the Departnent of
Revenue. Such securities deposited with the State Treasurer
shall be held as a guarantee that the hol der of the permt shal
faithfully conply with the provisions of this act during the
effective period of his permt. The said securities shall be
retained by the State Treasurer for a period of sixty (60) days
after the termnation of the permt of such person, whether by
his own act or by action of the departnent, and such securities
shall not be released fromany liability to the Commonweal t h

al ready accrued or which shall accrue before the expiration of
the sixty day period. At the end of such sixty day period, the
said securities shall be returned to their owner only if al

claims of the Conmonweal t h, guaranteed by such deposit, have

been fully satisfied. Interest accrued upon any such deposit

SHALL be maintained in for the account of the taxpayer and shall <—

be periodically distributed to the taxpayer if all clains of the

Commpnweal th have been sati sfi ed.

(G Penalty. Any person assigning or attenpting to assign a <—
liquid fuels permt, or who shall fail to display conspicuously
his permit at the place for which it is issued, shall, upon
summary convi ction before a magi strate, be sentenced to pay a
fine of twenty-five dollars ($25.00) and costs of prosecution,
and, in default of payment thereof, shall undergo inprisonnent
for not nore than ten days.
Section 2. Section 6 of the act, amended May 9, 1972
(P.L.277, No.67), is anended to read:
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Section 6. Distributor's Report and Paynent of Tax.--(A) <—
For the purpose of ascertaining the anmount of tax payabl e under
this act, it shall be the duty of every distributor, on or

before the [next to the | ast business] fHfteenth TVENTI ETH day <—

of each nmonth, to transmt to the departnent, upon a form
prescri bed, prepared, and furnished by the departnent, a report,
under oath or affirmation, of the liquid fuels used or delivered
by himw thin this Comopnweal th during the precedi ng nonth. Such
report shall show the nunber of gallons of liquid fuels used or
delivered within the Conmonweal th during the period for which it
is made, and such further information as the departnent shal
prescri be. A distributor having nore than one place of business
within this Coormonweal th shall conbine, in each report, the use
or delivery of liquid fuels at all such separate places of
busi ness.
(B) Every distributor, at the tine of making every report <—
required by this section, shall conpute and pay to the
departnment the tax due to the Commonwealth on liquid fuels used
or sold and delivered by himduring the preceding nonth, less a
di scount, if the report is filed and the tax paid on tineg,
[conputed as follows: two per centum if such tax shall anmount
to fifty thousand dollars ($50,000) or |ess; one and one-half
per centum on tax in excess of fifty thousand dollars ($50, 000)
and not exceedi ng seventy-five thousand dollars ($75,000); one
per centum on tax in excess of seventy-five thousand doll ars
($75,000) and not exceedi ng one hundred thousand dollars
($100, 000); and one-half of one per centum on tax in excess of
one hundred thousand dol | ars ($100,000)] which-shall—be the <—
lesser—of one per centumof the gross tax er—fivehundred <—

doHars($500). The amount of all taxes inmposed under the
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provi sions of this act for each nonth shall be due and payabl e

on the [next to the | ast business] ffteenth TWENTI ETH day of <—

t he next succeeding nonth, and shall bear interest at the rate
of one per centum per nonth, or fractional part of a nmonth, from
the date they are due [and payable] until paid. The report or
paynent of tax as provided by this section, will be considered
to have been duly and tinely filed if such report or paynent is

[ deposited] postmarked in the United States nail [w th postage
prepaid in time to reach the departnent in the ordinary course

of such mails] on or before the [next to the | ast business]

fifteenth TVWENTI ETH day of a given calendar nonth. [In any case, <—

the report or paynent will be considered to have been duly and
timely filed if such report or paynment bears a postmark date at
| east two days prior to the next to the |ast business day of a
gi ven cal endar nonth. ]

(Q If any distributor shall neglect or refuse to nmake any <—
report and paynent as herein required, an additional ten per
centum of the anmount of the tax shall be added by the
departnent, and collected as hereinafter provided, and, in
addition thereto, the liquid fuels permt of such distributor
may be suspended or revoked by the departnent.

Section 3. Subsections (b) and (e) of section 7 of the act,
anended June 21, 1947 (P.L.881, No.370), are anended to read:

Section 7. Determnation and Redeterm nation of Tax,
Penalties, and Interest Due.--* * *

(b) Pronptly after the date of any such determ nation, the

departnment shall send, by [registered] first class mail, a copy

thereof to such distributor. Wthin [ninety (90)] thirty (30)
days after the date upon which the copy of any such

determ nati on was nail ed, such distributor may file with the
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departnment a petition for redeterm nation of such tax. Every
petition for redeterm nation shall state specifically the
reasons which the petitioner believes entitle himto such
redeterm nation, and shall be supported by affidavit that it is
not made for the purpose of delay and that the facts therein set
forth are true. It shall be the duty of the departnent, within
six (6) nonths after the date of any determ nation, to dispose
of any petition for redeterm nation. Notice of the action taken
upon any petition for redeterm nation shall be given to the
petitioner pronptly after the date of redeterm nation by the
depart nment.

* %k

(e) If any distributor shall neglect or refuse to nake any
report and paynent of tax required by this act, the departnent
shall estinmate the tax due by such distributor, and determ ne
t he amount due by himfor taxes, penalties, and interest
t hereon, as prescribed herein, fromwhich determ nation there

shall be no right of review or appeal but the departnent may

require a report to be filed, and thereupon nake a settl enent

based upon such report and cancel the estinated settlenent. Upon

any such neglect or refusal, the liquid fuels permt or permts
i ssued to such distributor may be suspended or revoked by the
departnent, and required to be surrendered to the departnent.

Section 4. Section 9 of the act is anended to read:

Section 9. Retention of Records by Distributors and
Dealers.--(A) Each distributor shall maintain and keep, for a
period of [two] five years, such record or records of liquid
fuels used or sold and delivered within this Conmonweal t h by
such distributor, together with invoices, bills of |ading, and

ot her pertinent papers as may be required by the departnent.
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(B) It shall be the duty of every person, purchasing liquid <—
fuel s taxable under this act froma distributor for the purpose
of resale, to maintain and keep for a period of [one year] five
years a record of liquid fuels received, the anbunt of tax paid
to the distributor as part of the purchase price, together wth
delivery tickets, invoices, and bills of l|ading, and such other
records as the departnment shall require.

(C) Every taxpayer shall retain records required by this act <—

at a place within this Commonweal th, provided that a taxpayer

who elects to retain records as required by this act outside the

Commpnweal th shall assune reasonabl e out-of-state audit

(D) Penalty. Any person violating any of the provisions of <—

this section shall be guilty of a [m sdenmeanor] sunmary of f ense,

and shall, upon conviction thereof for the first offense, be

sentenced to pay a fine of [one thousand dollars ($1, 000.00)]

not |l ess than two hundred dollars ($200), and for each

subsequent additi onal offense, a fine of not |ess than five

hundred dollars ($500) and costs of prosecution, or to undergo

i mpri sonnment for not nore than [one year] ninety (90) days, or

both, in the discretion of the court.
Section 5. The act is anmended by adding a section to read:

Section 9. 1. Limtations.--(a) The anount of the tax

i nposed by this act shall be assessed within five years after

the date when the report provided for by section 6 is filed. Any

such assessnment nay be nade at any tine during such period

notwi t hst andi ng that the departnent nmay have nade one or nore

previ ous assessnents agai nst the taxpayer for the year in

question, or for any part of such year. In any such case, no

credit shall be given for any penalty previously assessed or

19810H1662B2142 - 10 -
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paid.

(b) Where no report is filed, the anount of the tax due nay

be assessed and coll ected at any tinme as to taxabl e transacti ons

not reported.

(c) Wiere the taxpayer willfully files a fal se or fraudul ent

report with intent to evade the tax i nposed by this act, the

anount of tax due nmay be assessed and coll ected at any tine.

(d) Notwi thstandi ng any of the foregoi ng provi sions of this

section, where, before the expirati on of the peri od prescri bed

therein for the assessnent of a tax, a taxpayer has consented in

witing that such period be extended, the anount of tax due nmay

be assessed at any tine within such extended period. The period

so extended nmay be extended further by subsequent consents, in

witing, nade before the expirati on of the extended peri od.

Section 6. Sections 11, 15 and 18 of the act are anended to
read:

Section 11. Discontinuance or Transfer of Business.--(A)
Whenever a distributor engaged in the use or sale and delivery
of liquid fuels ceases to be a distributor by reason of the
di sconti nuance, sale, or transfer of his business, it shall be
his duty to notify the departnent, in witing, within ten days
after the discontinuance, sale, or transfer takes effect. H s
notice shall give the date of discontinuance, and, in the event
of a sale or transfer of his business, the nane and address of
t he purchaser or transferee thereof. It shall also be the duty
of any such distributor, within ten days after the
di sconti nuance, sale, or transfer takes effect, to nmake a report
and pay all taxes, interest, and penalties that may be due by
him and to surrender to the departnment the permt or permts

theretofore issued to himby the departnent.
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(B) Penalty. Any person violating any of the provisions of <—

this section shall be guilty of a [m sdenmeanor] sunmary of f ense,

and shall, upon conviction thereof for a first offense, be

sentenced to pay a fine of not less than [fifty dollars ($50.00)

nor nmore than three hundred dollars ($300.00),] two hundred

dollars ($200), and for each subsequent or additional offense,

of not |less than five hundred dollars ($500), and costs of

prosecution, or to undergo inprisonnent for not nore than [one

year] ninety (90) days, or both.

Section 15. Reports from Comon Carriers.--(A) Every <—
person, including railroad conpanies, street, suburban and
i nterurban, railway conpanies, pipe |ine conpanies, and water
transportati on conpanies, transporting liquid fuels in any
manner, either in interstate or intrastate comerce, to a point
within this Cormonwealth froma point within or without the
Commonweal th, shall report, under oath and affirmation, to the
departnent, on or before the |ast day of each nonth, for the
preceding nonth, all deliveries of liquid fuels made to points
within this Comobnweal t h.

(B) Such reports shall be on forns prescribed, prepared, and <—
furni shed by the departnent, and shall state the nanmes and
addresses of the consignor and consi gnee, the nunber of gallons
of liquid fuels transported, and any other information which the
departnment may require.

(C) Penalty. Any person violating any of the provisions of <—

this section shall be guilty of a [m sdeneanor] sunmary of f ense,

and shall, upon conviction thereof for a first offense, be

sentenced to pay a fine of not [nore than one thousand doll ars

(%1, 000.00)] less than two hundred dollars ($200) and for each

subsequent or additional offense, a fine of not |less than five
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hundred dollars ($500), and costs of prosecution, or to undergo

i mprisonnment for not nore than [one year] ninety (90) days, or

bot h.

Section 18. Enforcement.--[The departnent shall be charged
with the enforcenment of the provisions of this act. Such
enpl oyes of the Conmonweal th as are designated as "State H ghway
Pat rol men" shall aid the departnent in the enforcenent of this
act, and, for this purpose, are hereby declared to be peace
of ficers, and are hereby given police power and authority
t hroughout the Commonwealth to arrest on view, without wit,
rul e, order, or process, any person known to have viol ated any
of the provisions of this act.]

(a) The departnent shall be charged with the enforcenent of

the provisions of this act, and for that purpose, nay call upon

t he assi stance of the Pennsylvania State Police and all other

per sons desi gnated as peace officers in this Commonweal th or of

such enpl oyes of the departnent as are officially designated by

the Secretary of Revenue as special investigators and who carry

i dentification of such capacity. Such police, peace officers or

special investigators shall have the power and authority upon

r easonabl e and probabl e cause to search for and seize w t hout

warrant or process, except in private honmes, any |liquid fuels,

equi pnent rel ated thereto, books, docunents and records

pertai ning thereto and any vehicles or other property used or

enpl oyed in any such unlawful activity. For purposes of

enforcenent of this act, the departnent shall be deened a

"crimnal justice agency" under the provisions of 18 Pa.C.S. 8

9101 et seqg. (relating to crimnal history record infornati on)

and rel ated st at utes.

(b) \Whenever any person acting for or on behalf of the

19810H1662B2142 - 13 -



© o0 N oo o A~ wWw N P

N
= O

departnent shall, in good faith, institute |egal proceedings for
any violations of the provisions of this act, and, for any
reason, shall fail to recover costs of record, such costs shal
be a charge upon the proper county, as shall such costs in the
event defendant is inprisoned for failure to pay fine or costs,
or both, and shall be audited and paid as are costs of I|ike
character in said county.

Section 7. This act shall take effect in 60 days except that
the provision of section 2 relating to discounts shall not take
effect until the first day of the first full nonth follow ng the

effective date of this act.
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