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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1307 *5n”

| NTRODUCED BY SESLER, CESTERLI NG DWER and FRAME,
FEBRUARY 22, 1972

REFERRED TO LOCAL GOVERNMENT, FEBRUARY 22, 1972
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AN ACT
Aut hori zing the creation of port authorities in cities of the
third class as bodies corporate and politic, with power to
pl an, acquire, construct, maintain and operate facilities and
projects for the inprovenment, devel opnment and operation of
t he port.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. This act shall be known and nay be cited as the
"Third Class Cty Port Authority Act.”
Section 2. As used in this act:

"Aut hority" neans any body, politic and corporate, created
by this act.

"Board" nmeans the governing body of an authority.

"Bond" neans and includes the notes, bonds, refunding bonds,
and ot her evidences of indebtedness or obligations which the
authority is authorized to issue.

"Construction” nmeans and includes acquisition and

constructi on.

"Federal agency" nmeans and includes the United States of
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America, the President of the United States and any depart nment
or corporation, agency or instrunentality, heretofore or
hereafter created, designated or established by the United
States of Anerica.

"I mprovenent” neans and includes extension, enlargenment and
i mprovenent .

"Menber" means a nmenber of the governing body of an
authority.

“"Municipality” means any county, city, incorporated town,
bor ough or township of the Conmmonweal th of Pennsyl vania, or any
authority organi zed under any |aw of the Commonweal t h of
Pennsyl vani a.

"Port facility" includes all real and personal property used
in the operation of a port termnal, including, but wthout
being limted to, wharves, piers, slips, ferries, docks, graving
docks, drydocks, ship building and/or repair yards, bul kheads,
dock walls, basins, carfloats, float-bridges, dredging
equi pnent, radio receiving and sending stations, grain or other
storage el evators, warehouses, cold storage, tracks, yards,
sheds, swi tches, connections, overhead appliances, bunker coal,
oil and fresh water stations, railroads, nmotor trucks, floating
el evators, airports, barges, scows or harbor craft of any Kkind,
mar ket s and every kind of term nal storage or supply depot, now
in use or hereafter designed for use, to facilitate
transportation and for the handling, storage, |oading or
unl oadi ng of freight at term nals, and equi pnent, materials and
suppl i es therefor.

"Port termnal" includes any marine, notor truck, railroad
and air termnal, any coal, grain, bulk Iiquids and | unber

term nal and any union, freight and other termnals, used or to

19720S1307B1607 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

be used, in connection with the transportation or transfer of
freight, personnel and equi pnent.

Section 3. (a) There are hereby authorized to be created
bodi es corporate and politic in cities of the third class, to be
known as The Port Authority of (insert name of city), or other
name as the authority shall adopt in accordance with the act of
May 24, 1945 (P.L.967), relating to fictitious nanes. The
authority shall exercise the public powers of the Comobnweal th
as an agency thereof. Each authority shall be for the purpose of
pl anni ng, acquiring, holding, constructing, inproving,
mai nt ai ni ng and operating, owning, |easing, either as |lessor or
| essee, port facilities and equi pnment.

(b) Each authority is hereby granted and shall have and may
exercise all powers necessary or convenient for the carrying out
of the aforesaid purposes, including but without limting the
generality of the foregoing, the following rights or powers:

(1) To have perpetual existence.

(2) To sue and be sued, inplead and be inpl eaded, conplain
and defend in all courts, to petition the Interstate Commerce
Commi ssion (or like body) or join in any proceedi ng before any
such bodies or courts in any matter affecting the operation of
any project of the authority.

(3) To adopt and use and alter at will a corporate seal.

(4) To establish a principal office and such other office or
of fices as may be necessary for the carrying on of its duties.

(5) To acquire, purchase, hold, |ease, as |essee and use any
franchi se, property, real, personal or m xed, tangible or
i ntangi ble, or any interest therein, necessary or desirable for
carrying out the purposes of the authority, and to sell, |ease

as | essor, transfer and di spose of any property, or interest
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therein, at any time, required by it.

(6) To acquire by purchase, |ease, or otherwise, and to
construct, inprove, maintain, repair and operate facilities.

(7) To make byl aws for the managenent and regul ation of its
affairs.

(8) To appoint officers, agents, enployes and servants, to
serve at the pleasure of the board (except as may ot herw se be
provided in collective bargai ning agreenents) and to prescribe
their duties and fix their conpensation. The authority may bi nd
itself by contract to enploy an executive director, a general
manager or a conbi ned executive director and general nanager and
not nore than five other senior executive personnel but no such
contract shall be for a period of nore than five years.

(9) To fix, alter, charge and collect fares, rates, rentals
and other charges for its facilities by zones or otherw se at
reasonable rates to be determ ned exclusively by it, subject to
appeal, as hereinafter provided, for the purpose of providing
for the paynment of the expenses of the authority, the
acqui sition, construction, inprovenent, repair, maintenance and
operation of its facilities and properties, the paynent of the
principal and interest on its obligations, and to conply fully
with the terns and provisions of any agreenents nade with the
purchasers or hol ders of any such obligations. The authority
shall determne by itself exclusively, the facilities to be
operated by it and the services to be available to the public.
Any person questioning the reasonabl eness of any rate or
services fixed by an authority may bring suit agai nst the
authority in the court of comon pleas of the county wherein the
authority is incorporated. The court shall have excl usive

jurisdiction to determ ne the reasonabl eness of fares, rates and
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ot her charges or services fixed, altered, charged or collected
by an authority. The court shall nake such order as to fares,
rates and ot her charges or services as to it shall be just and
proper. No suit or appeal shall act as a supersedeas. The court
shall give priority to all such suits or appeals and no bond
shall be required of any party instituting such action or
appeal .

(10) To borrow noney, make and issue negoti abl e notes,
bonds, refundi ng bonds and ot her evi dences of indebtedness or
obligations of the authority, and to secure the paynent of such
bonds, or any part thereof, by pledge or deed of trust of all or
any of its revenues, rentals and receipts, and to make such
agreenents with the purchasers or holders of such bonds or with
others in connection with any such bonds, whether issued or to
be issued as the authority shall deem advi sable and in general,
to provide for the security for said bonds and the rights of the
hol ders t hereof.

(11) To nmke contracts of every nane and nature, and to
execute all instrunments necessary or convenient for the carrying
on of its business. Wthout limting the generality of the
foregoing, the authority is authorized to enter into contracts
for the purchase, |ease, operation or managenent of facilities
subject to the jurisdiction of the Interstate Comrerce
Conmmi ssi on.

(12) Wthout limtation of the foregoing, to borrow noney
and accept grants fromand to enter into contracts, |eases or
ot her transactions with any Federal agency, Commonweal th of
Pennsyl vani a, municipality or corporation.

(13) To have the power of em nent domain including the

taki ng of property of a utility not necessary or useful to the
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primary function of the utility.

(14) To pledge, hypothecate, or otherw se encunber, all or
any of the revenues or receipts of the authority as security for
all or any of the obligations of the authority.

(15) To do all acts and things necessary for the pronotion
of its business, and the general welfare of the authority to
carry out the powers granted to it by this act or any other
act s.

(16) To enter into contracts with the Commonweal t h of
Pennsyl vani a, municipalities or corporations, on such terns as
the authority shall deem proper for the use of any facility of
the authority, and fixing the anount to be paid therefor.

(17) To enter into contracts of group insurance for the
benefit of its enployes, or to continue in existence any
exi sting insurance or pension or retirement systemor any other
enpl oye benefit arrangenent covering enployes of an acquired
exi sting transportation system or to set up a retirenment or
pensi on fund or any other enploye benefit arrangenent for such
enpl oyes.

(18) An authority shall have no power, at any tine or in any
manner, to pledge the credit or taxing power of the Comonweal th
of Pennsylvania or any political subdivision, nor shall any of
its obligations be deened to be obligations of the Commonweal t h
of Pennsylvania or of any of its political subdivisions, nor
shall the Conmmonweal th of Pennsyl vania or any political
subdi vi sion thereof be liable for the paynent of principal or
i nterest on such obligations.

(19) Private rights and property in the beds of existing
publ i ¢ hi ghways vacated in order to facilitate the purposes of

the authority shall not be deened destroyed or ousted by reason
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of such vacation, but shall be acquired or relocated by the
authority in the same manner as other property.

(20) To establish carrier routes and services, including
wat er routes and water services as it deens necessary for the
ef ficient operation of the port.

(21) To self insure or otherwi se provide for the insurance
of any property or operations of the authority against any risks
or hazards.

(22) To |ease property or contract for service, including
manageri al and operating servi ce.

(23) To enter into agreenents with any public utility
operating a railroad or any other transportation facility wholly
or partially within the port area for the joint or exclusive use
of any property of the authority or the public utility or the
establ i shment of routes over the rights of way of the public
utility or the authority or the establishnment of joint rates.

(24) To devel op prograns designed solely to adverti se,
pronote and stimul ate the devel opnent and use of its port and to
join and to authorize its agents, enployes and servants to join
national and | ocal trade and professional organi zations
organi zed for the purpose of pronoting the betternment of port
facilities and the inprovenent of the efficiency of persons
connected with or enployed by the port.

(c) The authority may engage in industrial devel opnent
projects as defined in the Pennsylvania Industrial Devel opnent
Aut hority Act and for purposes of applying for and receiving
i ndustrial devel opnent | oans shall be deenmed an industri al
devel opnent agency.

Section 4. The bonds of the authority, hereinabove referred

to and authorized to be issued, shall be authorized by
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resol ution of the board and shall be of such series, bear such
date or dates, mature at such tine or tinmes, bear interest at
such rate or rates, be in such denom nations, be in such form

ei ther coupon or fully registered w thout coupons, carry such
regi stration, exchangeability and interchangeable privileges, be
payabl e i n such nedi um of paynent and at such place or places,
be subject to such terns of redenption, at such prices not
exceedi ng one hundred five per cent of the principal anmount

t hereof, and be entitled to such priorities in the revenues,
rentals or receipts of the authority as such resol ution or

resol utions may provide. The bonds shall be signed by such
officers as the authority shall determ ne, and coupon bonds
shall have attached thereto interest coupons bearing the
facsimle signature of the treasurer of the authority, all as
may be prescribed in such resolution or resolutions. The bonds
may be issued and delivered, notw thstanding that one or nore of
the officers signing the bonds or the treasurer, whose facsinmle
signature shall be upon the coupon, or any officer thereof,

shal | have ceased to be such officer at the time when the bonds
shall actually be delivered.

The bonds nay be sold at public or private sale, for such
price or prices as the authority shall determ ne. Pending the
preparation of the definitive bonds, interimreceipts or
tenporary bonds may be issued to the purchaser or purchasers of
t he bonds and may contain such terns and conditions as the
authority may determ ne.

Any resolution or resolutions, authorizing any bonds may
contain provisions which shall be part of the contract with the
hol ders thereof as to (i) pledging the full faith and credit of

the authority for such obligations, or restricting the sanme to
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all or any of the revenues, rentals or receipts of the authority
fromall or any facilities, (ii) the construction, inprovenent,
operation, extension, enlargenent, maintenance and repair of the
facilities and the duties of the authority with reference
thereto, (iii) the ternms and provisions of the bonds, (iv)
[imtations on the purposes to which the proceeds of the bonds,
then or thereafter to be issued, or of any |oan or grant of the
United States may be applied, (v) the rate of tolls, rentals and
ot her charges for use of the facilities of or for the services
rendered by the authority, including Iimtations upon the power
of the authority to nodify any | ease or other agreenent,

pursuant to which tolls, rentals or other charges are payabl e,
(vi) the setting aside of reserves or sinking funds and the
regul ati ons and di sposition thereof, (vii) limtations on the

i ssuance of additional bonds, (viii) the ternms and provisions of
any deed of trust or indenture securing the bonds or under which
the sane may be issued, and (i x) any other or additional
agreenents with hol ders of the bonds.

The authority may enter into any deeds of trust indentures or
ot her agreenents with any bank or trust company or any person in
the United States having power to enter into the same, including
any Federal agency as security for such bonds, and may assign
and pl edge any or all of the revenues, rentals or receipts of
the authority thereunder. The deed of trust indenture or other
agreenent may contain such provisions as may be customary in
such instrunments or as the authority may authorize, including,
but without limtation, provision as to (i) the construction,

i mprovenent, operation, maintenance and repair of facilities and
the duties of the authority with reference thereto, (ii) the

application of funds and the safeguarding of funds on hand or on
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deposit, (iii) the rights and renedies of said trustees and the
hol ders of the bonds (which may include restrictions upon the

i ndi vidual right of action upon such bondhol ders), and (iv) the
ternms and provisions of the bonds or the resol utions authorizing
t he i ssuance of the sane.

The bonds shall have all the qualities of negotiable
instrunments under the Uniform Conmercial Code of the
Commonweal t h of Pennsyl vani a.

Section 5. The rights and renedi es, hereinafter conferred
upon or granted to the bondhol ders, shall be in addition to, and
not inlimtation of, any rights and renedies Iawfully granted
to such bondhol ders by the resolution or resolutions providing
for the issuance of bonds or by any deed of trust indenture or
ot her agreenent under which the sane may be issued. In the event
that the authority shall default in the paynent of principal or
interest on any of the bonds after such principal or interest
shal |l becone due, whether at maturity or upon call for
redenpti on, and such default shall continue for a period of
thirty days, or in event the authority shall fail or refuse to
conply with the provisions of this act or shall default in any
agreenent made with the holders of the bonds, the hol ders of
twenty-five per cent in the aggregate of the principal anount of
t he bonds then outstanding by instrunment or instrunents filed in
the office of the recorder of deeds of the county wherein the
authority is |l ocated and proved or acknow edged in the sane
manner as a deed to be recorded, nay (except as such right may
be limted under the provisions of any deed of trust indenture
or other agreenent as aforesaid) appoint a trustee to represent
t he bondhol ders for the purposes herein provided.

The trustee and any trustee under any deed of trust indenture
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or other agreenent may and, upon witten request of the hol ders
of twenty-five per cent (or such other percentages as may be
specified in any deed of trust indenture or other agreenent
aforesaid) in principal anount of the bonds then outstanding,
shall in his or its own nane, (i) by mandanus or other suit,
action or proceeding, at law or in equity, enforce all rights of
t he bondhol ders, including the right to require the authority to
collect rates, rentals or other charges, adequate to carry out
any agreenment as to, or pledge of, the revenues or receipts of
the authority, and to require the authority to carry out any

ot her agreenents with or for the benefits of the bondhol ders and
to performits and their duties under this act, (ii) bring suit
upon the bonds, (iii) by action or suit in equity require the
authority to account as if it were the trustee of an express
trust for the bondhol ders, (iv) by action or suit in equity
enjoin any acts or things which may be unlawful or in violation
of the rights of the bondhol ders, and (v) by notice in witing
to the authority declare all bonds due and payable and if al
defaults shall be nade good, then with the consent of the

hol ders of twenty-five per cent (or such other percentage as may
be specified in any deed of trust indenture or other agreenent
af oresai d) of the principal amobunt of the bonds then outstanding
to annul such declaration and its consequences.

The court of common pleas of the county wherein the authority
is located shall have jurisdiction of any suit, action or
proceedi ngs by the trustees on behalf of the bondhol ders. Any
trustee, when appointed as aforesaid or acting under a deed of
trust indenture or other agreenent and whether or not all bonds
have been decl ared due and payable, shall be entitled as of

right to the appointnent of a receiver, who nay (to the sane
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extent that the authority itself could so do) enter and take
possession of the facilities of the authority or any part or
parts thereof, the revenues, rentals or receipts fromwhich are
or may be applicable to the paynment of the bonds so in default
and operate and naintain the same and coll ect and receive al
rental s and ot her revenues thereafter arising therefromin the
same manner as the authority or board m ght do, and shal
deposit all such noneys in a separate account and apply the sane
in such manner as the court shall direct. In any suit, action or
proceedi ng by the trustee, the fees, counsel fees and expenses
of the trustee and of the receiver, if any, and all costs and
di sbursenents allowed by the court shall be a first charge on
any revenues, rentals and receipts derived fromthe facilities
of the authority, the revenues or receipts fromwhich are or may
be applicable to the paynment of the bonds so in default. Said
trustee shall, in addition to the foregoing, have and possess
all of the powers necessary or appropriate for the exercise of
any functions specifically set forth herein or incident to the
general representation of the bondholders in the enforcenent and
protection of their rights.

Not hing in this act shall authorize any receiver appointed
pursuant to this act for the purpose of operating and
mai ntaining any facilities of the authority, to sell, assign,
nort gage or otherw se di spose of any of the assets of what soever
kind and character, belonging to the authority. It is the
intention of this act to limt the powers of such receiver to
t he operation and mai ntenance of the facilities of the
authority, as the court may direct, and no hol der of the bonds
of the authority nor any trustee shall ever have the right in

any suit, action or proceedings, in law or in equity, to conpel
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a receiver, nor shall any receiver ever be authorized or any
court be enpowered to direct a receiver to sell, assign,

nort gage or ot herw se di spose of any assets of whatever kind or
character belonging to the authority.

Section 6. (a) The powers of the authority shall be
exerci sed by a board conposed of el even nenbers. The Governor
and the Secretary of the Department of Transportation shall be
ex officio menbers of the authority. The mayor shall appoint
nine nenbers of the board for three year terns, all of whom
shall be residents of the county and citizens of the United
States, and the Governor and the Secretary of Transportation
shall each appoint a nenber to serve at their pleasure. Three
menbers shall serve for one year, three for two years, and three
for three years, from January 1 next succeeding the date of
approval of this act. Their ternms shall be staggered in a
simlar manner. Wienever a vacancy occurs, the appointing
authority shall appoint a nmenber for a termof three years to
succeed the nenber whose term has expired, or for their
pl easure, or for the unexpired term as the case may be. Menbers
shall hold office until their successors have been appoi nted and
may succeed thensel ves. A nenber shall receive no conpensation
for his services but shall be entitled to the necessary
expenses, including traveling expenses incurred in the
performance of his duties.

(b) Wthin ninety days after the creation of the authority,
the board shall neet and organize by electing fromtheir nunber
a chairman, a vice chairman and such other officers as the board
may determine. Six nmenbers of the board shall constitute a
guorum for its neetings. Menbers of the board shall not be

| iabl e personally on the bonds or other obligations of the
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authority, and the rights of creditors shall be solely against
such authority. The board may del egate to one or nore of its
agents or enpl oyes such of its powers as it shall deem necessary
to carry out the purposes of this act, subject always to the
supervi sion and control of the board. The board shall have ful
authority to manage and operate the business of the authority
and to prescribe, anmend and repeal bylaws, rules and regul ations
governing the manner in which the business of the authority may
be conducted and the powers granted to it nay be exercised and
enbodi ed. Copi es of such bylaws, rules and regul ati ons shall be
filed with the secretary of the authority.

Section 7. The authority shall exercise its power of em nent
domain in the manner prescribed by the act of June 22, 1964
(P.L.84), known as the "Em nent Domain Code,": Provided, That no
property owned or used by the United States, the Conmonweal t h of
Pennsyl vani a, any political subdivision thereof, or any body
politic and corporate organi zed as an "authority" under any | aw
of the Commonweal th, shall be taken under the right of em nent
domai n.

Section 8. Al noneys of the authority, from whatever source
derived, shall be paid to the treasurer of the authority. The
noneys shall be deposited in the first instance by the treasurer
in one or nore banks or trust conpanies, in one or nore special
accounts, and each of such special accounts to the extent the
same is not insured shall be continuously secured by a pl edge of
direct obligations of the United States of America or the
Commonweal t h of Pennsyl vani a, havi ng an aggregate market val ue
excl usive of accrued interest, at all tinmes, at |least equal to
t he bal ance on deposit in such account. The securities shal

ei ther be deposited with the treasurer or held by a trustee or
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agent satisfactory to the authority. Al banks and trust
conpani es are authorized to give such security for such
deposits. The noneys in said accounts shall be paid out on the
warrant or other order of the chairman of the authority or of
such other person or persons as the authority may authorize to
execute such warrants or orders. As soon after the end of each
fiscal year as may be expedient the board shall cause to be
prepared and printed a report and financial statenent certified
to by an independent certified public accountant of its
operations and of its assets and liabilities. A condensed annual
financial report of the authority shall be published each year,
once a week for two consecutive weeks, in at |east two
newspapers of general circulation in the county creating the
authority. A copy of the annual report shall be filed with the
mayor of the city creating the authority and with the governing
body of each municipality in which the authority operates.

Section 9. Al contracts and purchases shall be nade in
accordance with the act of June 23, 1931 (P.L.932), known as
"The Third Cass Gty Code."

Section 10. The use of the facilities of the authority and
the operation of its business shall be subject to the rules and
regul ati ons adopted fromtine to tinme by the authority, but the
authority shall not be authorized to do anything which wll
inmpair the security of the holders of the obligations of the
authority or violate any agreenents with themor for their
benefit.

Section 11. The Comonweal t h does hereby pl edge to, and
agree with any person or Federal agency subscribing to or
acquiring the bonds to be issued by the authority for the

construction, extension, inmprovenent or enlargenent of any
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facility, or part thereof, that the Cormonwealth will not |imt
or alter the rights hereby vested in the authority, until al
bonds, at any tine issued, together with the interest thereon,
are fully nmet and di scharged. The Conmonweal th of Pennsyl vani a
does further pledge to, and agree with the United States and any
ot her Federal agency, that in the event any Federal agency shal
construct or contribute any funds for the construction,
extension, inprovenent or enlargenment of any facility, or
portion thereof, the Commonwealth will not alter or limt the
rights and powers of the authority in any manner which woul d be
i nconsistent with the conti nued mai nt enance and operation of the
facility, or the inprovenent thereof, or which would be

i nconsi stent with the due performance of any agreenents between
the authority and any such Federal agency, and the authority
shall continue to have and nmay exercise all powers herein
granted, so long as the same nay be necessary or desirable for
the carrying out of the purposes of this act and the purposes of
the United States in the construction or inprovenment or

enl argenent of the facility or such portion thereof.

Section 12. The effectuation of the authorized purposes of
any authority created under this act, shall and will be in al
respects for the benefit of the people of the Commonweal th, for
the increase of their comrerce and prosperity, and for the
i nprovenent of their health and living conditions; and since the
authority will be perform ng essential governnent functions in
ef fectuati ng such purposes, the authority shall not be required
to pay any taxes or assessments upon any property acquired or
used by it for such purposes, or fee, bridge tolls or other
charge inposed or authorized to be inposed by virtue of any |aw

of the Commonweal th of Pennsyl vani a, except vehicle registration
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fees, liquid fuels taxes, fuel use taxes, gross receipts taxes

i nposed as an excise on the use of public highways, and tolls

i nposed by the Pennsylvania Turnpi ke Comm ssion. In |lieu of
taxes or special assessnents, the authority may agree to make
paynents to any nunicipality. The bonds issued by the authority,
their transfer and the income therefrom including any profits
made on the sale therefrom shall at all tinmes be free from
taxation, other than inheritance and estate taxation, within the
Commonweal t h of Pennsyl vani a.

Section 13. Any municipality or owner is hereby authorized
to sell, lease, lend, grant, transfer or convey to the
authority, with or without consideration, any facility or any
part or parts thereof, or any interest in real or persona
property which may be used by the authority in the construction,
i mprovenent, mai ntenance or operation of any facility. Any
municipality is also authorized to transfer, sell, assign and
set over to the authority any contracts which may have been
awar ded by such nunicipality for the construction of facilities
not begun, or if begun, not conpl eted.

Section 14. The authority shall deal with and enter into
| abor contracts with the enpl oyes of the authority in accordance
with the act of July 23, 1970 (P.L.563), known as the "Public
Enpl oye Rel ati ons Act."

Section 15. Enployes who have left the enploy of the
authority to enter the mlitary service of the United States
shall have such reenploynment rights with the authority as may be
granted under any law of the United States or the Commonweal th
of Pennsyl vani a.

Section 16. No civil action shall be commenced in any court

agai nst the authority by any person for any injury to his person
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unless it is commenced within two years fromthe date that the
injury was received or the cause of action accrued. Wthin six
nmonths fromthe date that the injury was received or within six
nonths fromthe date the cause of action accrued any person

cl ai m ng damages fromthe authority shall file, in the office of
the secretary of the authority, either by hinmself or his agent
or attorney, a notice in witing of the claimagainst the
authority stating briefly the facts upon which the claimis
based. No cause of action may be validly entered of record where
there was a failure to file such notice within the tinme required
herei n, except |eave of court to enter such action upon a
showi ng of a reasonabl e excuse for such failure to file said

notice shall first have been secured.
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