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AN ACT

Requiring certifications by tobacco product nmanufacturers;

providing for a directory of cigarettes approved for stanping

and sale; conferring powers and inposing duties on the

Attorney Ceneral and the Departnment of Revenue; and i nposing

penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
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9 CHAPTER 1

10 PRELI M NARY PROVI SI ONS

11 Section 101. Short title.

12 This act shall be known and may be cited as the Tobacco

13 Product Manufacturer Directory Act.

14 Section 102. Definitions.

15 The foll ow ng words and phrases when used in this act shal
16 have the neanings given to themin this section unless the

17 context clearly indicates otherw se:

18 "Adjusted for inflation.” |Increased in accordance with the
19 formula for inflation adjustnment set forth in Exhibit C of the
20 Master Settlenent Agreenent.
21 "Affiliate.” A person who, directly or indirectly, owns or
22 controls, is owed or controlled by, or is under comon
23 ownership or control with, another person. For purposes of this
24 definition, the terns "owns," "is owned" and "ownershi p" shal
25 nmean ownership of an equity interest, or its equivalent, of 10%
26 or nore.
27 "Allocable share.”" As that termis defined in the Master
28 Settlenent Agreenent.
29 "Brand famly."” Al styles of cigarettes sold under the sane

30 trademark and differentiated from one another by neans of

20030S0924B1244 - 2 -



© o0 N oo o A~ wWw N P

N RN R NN N NN R P R R R R R R R R
0o N o o A WO N R O ©O 0O N o A wN - O

29
30

addi tional nodifiers or descriptors, including, but not limted
to, "menthol,"” "lights," "kings" and "100s". The term i ncl udes
any use of a brand nane, alone or in conjunction with any other
word, trademark, |ogo, synbol, notto, selling nessage,

recogni zabl e pattern of colors or any other indicia of product
identification identical or simlar to or identifiable with a
previ ously known brand of cigarettes.

"Cigarette.” Any product that contains nicotine, is intended
to be burned or heated under ordinary conditions of use and
consi sts of or contains any of the follow ng:

(1) Any roll of tobacco wapped in paper or in any
subst ance not contai ni ng tobacco.

(2) Tobacco, in any form that is functional in the
product, which, because of its appearance, the type of
tobacco used in the filler or its packaging and |abeling, is
likely to be offered to or purchased by consuners as a
cigarette.

(3) Any roll of tobacco wapped in any substance
cont ai ni ng tobacco which, because of its appearance, the type
of tobacco used in the filler or its packaging and | abeling,
is likely to be offered to or purchased by consunmers as a
cigarette described in paragraph (1).

(4) Any "roll-your-own," which nmeans any tobacco which,
because of its appearance, type, packaging or labeling, is
suitable for use and |likely to be offered to or purchased by
consuners as tobacco for nmaking cigarettes. For purposes of
this definition, 0.09 ounces of "roll-your-own" tobacco shal
constitute one individual cigarette.

"Cigarette stanping agent. Any person |icensed as such

under Article Xl of the act of March 4, 1971 (P.L.6, No.2),
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known as the Tax Reform Code of 1971.

"Departnent.” The Departnent of Revenue of the Commonweal t h.

"Directory.” The listing of cigarette brands and
manuf act urers devel oped by the Attorney General under section
301.

"Master Settlenent Agreenent."” The settlenment agreenent and
rel ated docunents entered into on Novenber 23, 1998, by the
Commonweal th and | eading United States tobacco product
manuf acturers and approved by the court in Comonweal th v.
Philip Morris, April Term 1997, No. 2443 (C. P. Phil adel phia
County), on January 13, 1999.

“"Nonparticipating manufacturer.” Any tobacco product
manuf acturer that is not a participating manufacturer

"Participating manufacturer." A tobacco product manufacturer
that is a party to the Master Settlenment Agreenent.

"Person.” Any individual, unincorporated association,
corporation, limted liability corporation, joint stock conpany,
group, comm ttee, agency, syndicate, trust or trustee, receiver,
fiduciary, partnership or conservator. \Wenever used in any
section of this act to establish or inpose penalties, the term
"person” when applied to a partnership, unincorporated
association or other joint venture nmeans the partners or nenbers
t hereof and when applied to a corporation neans all officers and
directors thereof.

"Qualified escrow fund.” An escrow arrangenent with a
federally chartered or State-chartered financial institution
that has no affiliation with any tobacco product manufacturer
and has assets of at |east $1, 000,000,000 in which the escrow
arrangement :

(1) requires that the financial institution hold the
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1 princi pal of the escrowed funds for the benefit of rel easing
2 parties as that termis defined in the Master Settl enent

3 Agr eenent ; and

4 (2) prohibits the tobacco product nmanufacturer placing
5 the funds into escrow fromusing, accessing or directing the
6 use of the principal of the funds except as consistent with
7 section 4 of the act of June 22, 2000 (P.L.394, No.54), known
8 as the Tobacco Settl enent Agreenment Act.

9 "Rel eased clainms." As that termis defined in the Master

10 Settlenment Agreenent.

11 "Sell"™ or "sold." The termincludes sales made directly or
12 through a distributor, retailer or simlar intermediary.

13 "Tobacco product manufacturer.”

14 (1) A person that directly and not exclusively through
15 any affiliate:

16 (1) manufactures cigarettes anywhere that such

17 manufacturer intends to be sold in the United States,

18 including cigarettes intended to be sold in the United
19 States through an inporter, except where the inporter is
20 an original participating manufacturer, as that termis
21 defined in the Master Settlenment Agreenent, that will be
22 responsi bl e for the paynents under the Master Settl enent
23 Agreenment with respect to the cigarettes as a result of
24 t he provisions of subsection II(nmm of the Master
25 Settl ement Agreenent and that pays the taxes specified in
26 subsection I1(z) of the Master Settlenent Agreenent and
27 provi ded that the manufacturer of the cigarettes does not
28 mar ket or advertise the cigarettes in the United States;
29 (ii) is the first purchaser anywhere for resale in
30 the United States of cigarettes nmanufactured anywhere
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t hat the manufacturer does not intend to be sold in the
United States; or
(i) becones a successor of a person described in

subpar agraph (i) or (ii).

(2) The termshall not include an affiliate of a tobacco
product manufacturer unless the affiliate itself falls under
paragraph (1)(i), (ii) or (iii).

"Tobacco Settlenment Agreenent Act."” The act of June 22, 2000
(P.L.394, No.54), known as the Tobacco Settlenment Agreenent Act.
"Units sold.” The nunber of individual cigarettes sold in
this Commonweal th by the applicable tobacco product manufacturer
during the year in question, as neasured by taxes collected by

t he Commonweal th on packs, or "roll-your-own" tobacco
containers, bearing the tax stanp of the Comronweal th required
under section 1215 of the act of March 4, 1971 (P.L.6, No.?2),
known as the Tax Reform Code of 1971.
CHAPTER 3
TOBACCO PRCDUCT MANUFACTURERS DI RECTORY
Section 301. Directory.

The Attorney Ceneral shall devel op and publish a directory of
all tobacco product manufacturers and their brand famlies that
have provided current and accurate certification under section
303. The directory shall be available on the Ofice of Attorney
Ceneral's Wrld Wde Wb site. The follow ng shall apply:

(1) In the case of a nonparticipating manufacturer
nei ther the manufacturer nor its brand famly shall be
included or retained in the directory if the Attorney Ceneral
determ nes that any of the follow ng apply:

(i) The manufacturer has failed to provide the

required certification or the certification is not in
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conpliance with section 303.

(i1i) The manufacturer has failed to make any paynent
requi red under the Tobacco Settl enment Agreenent Act,

i ncludi ng applicable penalties, for any period for any

brand famly, whether or not |isted by the tobacco

product manufacturer, including all paynments or penalties

required fromprior manufacturers of those brands, into a

qual i fied escrow fund approved by the Attorney General.

(ti1) Any outstanding final judgnent for a violation
of the Tobacco Settl enent Agreement Act, including
interest, has not been fully satisfied for the brand

fam |y and the manufacturer.

(iv) The requirenments of section 303(a) have not
been satisfied.

(2) The Attorney General shall take steps to update the
directory, correct m stakes, add or renpve a tobacco product
manuf acturer or brand famly or to nake other changes
necessary to ensure conpliance with this act.

(3) The Attorney General shall provide notice to the
regi stered agent of the affected tobacco product manufacturer
when the Attorney Ceneral determ nes to add a manufacturer or
its brand famlies or to renove the manufacturer or its brand
famlies fromthe directory. A determ nation of the Attorney
CGeneral to renove a tobacco product manufacturer or brand
famlies fromthe directory shall take effect 21 days after
notice of that determ nation appears in the directory.

(4) The Attorney General shall publish the directory
under this section within 90 days after the effective date of
this section. Upon initial publication of the directory the

Attorney Ceneral shall cause notice of the sanme to be
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publ i shed in the Pennsylvania Bulletin.
Section 302. Prohibition.

It shall be unlawful for any person to:

(1) Affix a tax stanp to a package or other contai ner of
cigarettes belonging to a tobacco product manufacturer or
brand famly that is not included in the directory.

(2) Sell, offer, distribute or possess for sale in this
Commonweal th cigarettes belonging to a tobacco product
manuf acturer or brand famly that is not included in the
directory.

(3) Acquire, hold, own, possess, transport, inport or
cause to be inported cigarettes that the person knows or
shoul d know are intended for distribution or sale in this
Commonweal th in violation of paragraph (1).

Section 303. Certification.

(a) Required information.--A tobacco product manufacturer
whose cigarettes are sold in this Cormonweal th, whether directly
or through a distributor, retailer or simlar intermediary or
internedi aries, shall execute and deliver to the Attorney
CGeneral a certification under penalty of perjury that, as of the
date of the certification, the tobacco product nmanufacturer is
either a participating manufacturer or is in full conpliance
with this act and the Tobacco Settl ement Agreenent Act. In the
case of a nonparticipating nmanufacturer, the certification shal
include a statenent that:

(1) The nonparticipating manufacturer is registered to
do business in this Cormonweal th or has appointed a resident
agent for service of process and provided notice of the
regi stration or appoi ntnment under section 305.

(2) The nonparticipating manufacturer has established
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1 and continuously maintains a qualified escrow fund and has
2 executed a qualified escrow agreenment approved by the

3 Attorney Ceneral.

4 (b) Form--The certification submtted under this section
5 shall be on a formprescribed by the Attorney General.

6 (c) Tinme.--Initial certifications shall be due 45 days after
7 the effective date of this section. Thereafter, certifications
8 shall be executed no earlier than April 15 of each year and

9 shall be delivered to the Attorney General no |ater than Apri
10 30 each year

11 Section 304. Required information.

12 (a) Participating manufacturers.--A participating

13 manufacturer shall include in its certification a list of its
14 brand famlies. A supplenental certification shall be filed if
15 brand famlies change during the year.

16 (b) Nonparticipating manufacturers.--A nonparticipating

17 manufacturer shall include in its certification the follow ng:
18 (1) Alist of all of its brand famlies that were sold
19 in this Commopnweal th during the precedi ng cal endar year,
20 i ncludi ng the nunber of units sold for each brand famly.
21 (2) Alist of all of its brand famlies that have been
22 sold in this Commonweal th during the current cal endar year.
23 (3) The foll ow ng:
24 (i) The nanme, address and tel ephone nunber of the
25 financial institution where the nonparticipating
26 manuf act urer has established its qualified escrow fund.
27 (i1i) The account nunber of the qualified escrow fund
28 and any subaccount nunber for the escrow account
29 establ i shed for the benefit of the Commonwealth.
30 (ti1) The anmount the nonparticipating manufacturer
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pl aced in the fund for cigarettes sold in this
Commonweal th during the precedi ng cal endar year, the date
and anount of each deposit and any ot her evidence of the
deposit required by the Attorney General.

(iv) The anpunt and date of any w thdrawal or
transfer of funds the nonparticipating manufacturer nade
fromthe qualified escrow fund at any tinme or from any
ot her qualified escrow fund into which the
nonparti ci pati ng manufacturer made escrow paynents under
t he Tobacco Settl enment Agreenent Act.

(v) The nanme and address of any other manufacturer
of its brand famlies in the current or preceding
cal endar year. A supplenental certification shall be
filed if brand famlies change during the course of the
year.

(c) Brand requirenents.--1n order to include a brand famly
its certification, a tobacco product manufacturer nust:
(1) in the case of a participating manufacturer, affirm
that the brand famly is deened to be its cigarettes for
pur poses of calculating its paynents under the Master
Settl ement Agreenent for the relevant year in the volune and
shares determ ned under the Master Settlenent Agreenent; or
(2) in the case of a nonparticipating manufacturer,
affirmthat the brand famly is deenmed to be its cigarettes
for purposes of the Tobacco Settl enment Agreenent Act.

(d) Escrow fund.--A nonparticipating manufacturer whose

products have not previously been sold in this Commonweal t h

shall deposit funds into a qualified escrow fund on a quarterly

basis during the FIRST 12 nonths it has sales in this

Commonweal th and shall file supplenental certifications with the
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Attorney Ceneral. The deposit and certification for sales in the
first cal endar quarter shall be due May 15, the deposit and
certification for the second cal endar quarter shall be due
August 15, the deposit and certification for the third cal endar
quarter shall be due Novenber 15, and the deposit and
certification for the fourth cal endar quarter shall be due
February 15 of the follow ng year.

(e) Construction.--Nothing in this section shall be
construed as limting or otherwi se affecting the Conmonweal th's
right to maintain that a brand famly constitutes cigarettes of
a different tobacco product manufacturer for purposes of
cal cul ati ng paynents under the Master Settlenment Agreenent and
t he Tobacco Settl ement Agreenent Act.

Section 305. Agent for service of process.

(a) Appointnment of agent.--A nonresident or foreign
nonpartici pati ng manufacturer shall, as a condition precedent to
having its brand famlies listed or retained in the directory,
appoi nt and continually engage the services of an agent | ocated
in this Comonweal th to act as agent for the service of process
for any action or proceeding against it relating to the
enforcenent of this act and the Tobacco Settl enment Agreenent
Act. Service by certified mail on the agent shall constitute
| egal and valid service of process on the nonparticipating
manuf acturer. The nonpartici pati ng manufacturer shall provide
t he nane, address, telephone nunber, proof of the appointnent
and availability of the agent to the Attorney Ceneral in a
manner prescribed by the Attorney Ceneral.

(b) Notice.--A nonparticipating manufacturer shall provide
notice to the Attorney Ceneral 30 cal endar days prior to

term nation of the agent appointed under subsection (a). A
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nonparti ci pati ng manufacturer shall provide proof as required by
the Attorney Ceneral of the appointnment of a new agent no | ess
than five cal endar days prior to the term nation of an existing
agent. In the event an agent term nates the appointnment, the
nonparti ci pati ng manufacturer shall notify the Attorney Ceneral
of the termnation within five cal endar days and i ncl ude proof
as required by the Attorney Ceneral of the appointnment of a new
agent .

(c) Secretary of Conmonweal th.--A nonparticipating
manuf act urer whose products are sold in this Commonweal t h
wi t hout the appoi ntnment of an agent under this section shall be
deened to have appointed the Secretary of the Commonweal th as
its agent and may be proceeded against in the courts of this
Commonweal th by service of process upon the Secretary of the
Commonweal t h. The appoi ntnent of the Secretary of the
Conmonweal th under this subsection shall not serve as a
condition precedent for including or retaining the brand
fam lies of the nonparticipating manufacturer in the directory.
Section 306. Records and reporting.

(a) Maintenance of records.--Tobacco product manufacturers
shall maintain all invoices and docunentation of sales and other
information relied upon in a certification for a period of five
years.

(b) Reporting.--Not later than 20 days followi ng the end of
each nonth, a cigarette stanping agent shall submt to the
departnent information required by the departnent or the
Attorney Ceneral to facilitate conpliance with this act,
including a list by brand famly of the total nunber of

cigarettes or, in the case of "roll-your-own," the equivalent

stick count for which the cigarette stanping agent affixed
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stanps during the previous cal endar nonth or otherw se paid the
tax due. The cigarette stanping agent shall maintain and make
avai l able to the departnent and the Attorney General al

i nvoi ces and docunentation of sales of all nonparticipating
manuf acturer cigarettes and any other information relied upon to
make reports under this subsection for a period of five years.
The first report of cigarette stanping agents for the year 2003
required by this subsection shall be due 30 days after the
effective date of this section.

(c) Disclosure.--The departnment may di sclose to the Attorney
CGeneral any information received under this section. The
departnment and the Attorney CGeneral shall share information
recei ved under this section with other Federal, State and | ocal
agenci es as necessary to enforce this act or related | aws of
ot her states.

(d) Required proof.--The Attorney General may at any tine
require that a nonparticipati ng manufacturer submt proof froma
qualified financial institution of the anobunt of nobney in a
qgual i fied escrow fund, dates of deposits and a history of al
account transactions.

(e) Additional information.--The departnent or the Attorney
CGeneral may require a cigarette stanping agent or tobacco
product manufacturer to submt additional information, including
sanpl es of the packaging or |abeling of each brand famly, as
necessary to enable the Attorney General to determ ne whether a
t obacco product manufacturer is in conpliance with this act.
Section 307. Penalties.

(a) License sanctions.--In addition to or in lieu of any
other civil or crimnal penalty, if the departnment determ nes

that a cigarette stanping agent has violated section 302, the
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departnment may revoke or suspend the license of the agent. The
departnment may al so assess a civil penalty in an anmount not to
exceed 500% of the retail value of the cigarettes sold. An
appeal froma determ nation by the departnent shall be conducted
in accordance with section 207-A of the act of April 9, 1929
(P.L.343, No.176), known as The Fi scal Code.

(b) Contraband.--Any cigarettes that have been sold, offered
for sale or possessed for sale in this Comonwealth in violation
of section 302 shall be deened to be contraband and shall be
subject to seizure and forfeiture.

(c) Equitable relief.--The Attorney General may seek
injunctive relief or other order to prevent a threatened or
actual violation of or to ensure conpliance by a cigarette
stanpi ng agent with section 302 or 306.

(d) Gading.--A violation of section 302 is a m sdeneanor of
the third degree.

(e) Separate offenses.--Each stanp affixed and each offer to
sell cigarettes in violation of section 302 shall constitute a
separ ate of fense.

Section 308. Recovery of costs and fees by Attorney General.

In an action to enforce this act, the Conmmonwealth shall be
entitled to recover costs, including the cost of investigation,
expert witness fees and reasonabl e attorney fees.

Section 309. Disgorgenent of profits for violations.

If a court determ nes that a person has violated this act,
the court shall order any profits, gain, gross receipts or other
benefit fromthe violation to be disgorged and paid to the
Conmonweal t h.

Section 310. Notice and review of determ nation.

A determ nation by the Attorney General to exclude or renove
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a brand famly or tobacco product nmanufacturer fromthe
directory may be appeal ed by a manufacturer by filing a petition
for review with the Cormonweal th Court within 21 days of the
determ nation. No party other than the manufacturer may
chal l enge a determ nation by the Attorney General.

Section 311. Regul ations.

(a) Attorney Ceneral.--The Attorney CGeneral may promnul gate
regul ati ons necessary to enforce this act.

(b) Departnent of Revenue.--The Departnment of Revenue shal
pronul gate regul ati ons as are necessary to ascertain the anount
of State tax paid on the cigarettes of a tobacco product
manuf act urer for each year.

CHAPTER 21
M SCELLANEQUS PROVI SI ONS
Section 2101. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Section 2102. Effective date.

This act shall take effect as follows:

(1) Sections 302, 307, 308 and 309 shall take effect 15
days followi ng the date of publication in the Pennsyl vania
Bul letin of the notice required under section 301(4).

(2) The remai nder of this act shall take effect

i mredi ately.
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