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SENATOR GORDNER, LABOR AND | NDUSTRY, | N SENATE, AS AMENDED
SEPTEMBER 26, 2006

AN ACT
1 Anending the act of June 2, 1915 (P.L.736, No.338), entitled, as
2 reenact ed and anmended, "An act defining the liability of an
3 enpl oyer to pay damages for injuries received by an enpl oye
4 in the course of enploynent; establishing an el ective
5 schedul e of conpensation; providing procedure for the
6 determ nation of liability and conpensati on thereunder; and
7 prescribing penalties,” further providing for schedul e of
8 conpensation, for definitions relating to procedure and for
9 enf orcenent of standards and processing of clains; providing
10 for the Wrrkers' Conpensation Appeal Board; further providing
11 for assignnent of clainms to referees, foer—+ehearings, AND for <—
12 counsel fees andforthe Ofieceof Adiudication; providing <—
13 for an Uni nsured Enpl oyers Guaranty Fund; and naki ng a
14 rel ated repeal
15 The General Assenbly of the Conmonweal th of Pennsyl vani a

16 hereby enacts as foll ows:
17 Section 1. Section 306(h) of the act of June 2, 1915
18 (P.L.736, No.338), known as the Workers' Conpensation Act,
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reenact ed and amended June 21, 1939 (P.L.520, No.281) and added
Decenber 5, 1974 (P.L.782, No.263), is anended to read:

Section 306. The follow ng schedul e of conpensation is
her eby est abl i shed:

* x *

(h) Any person receiving conpensation under sections 306(a),

[306(b), 306(c)(23), or section] 306(c)(23) or 307, as a result

of an [accident] injury which occurred prior to [the effective
date of the anmendatory act of January 17, 1968 (P.L.6, No.4)
shall have the conpensation rate adjusted to the |evel they
woul d have received had the injury occurred on the effective
date of the anmendatory act of January 17, 1968 (P.L.6, No.4) and
had the injured enpl oye been earning wages equal to ninety

dollars ($90) per week.] August 31, 1993, shall, beginning July <—

12006 JANUARY 1, 2007, receive a mni mum anount of one hundred <—

dollars ($100) per week. The additional conpensation shall be

paid by the self-insured enpl oyer or insurance carrier naking
paynent and shall be reinbursed in advance by the Comobnweal th
on a quarterly basis as provided in rules and regul ati ons of the
departnent. The paynment of additional conpensation shall be nade
by the carrier or self-insured enployer only during those fiscal
years for which appropriations are nade to cover reinbursenent.

Section 2. Section 401 of the act, anmended February 8, 1972
(P.L.25, No.12), July 2, 1993 (P.L.190, No.44) and June 24, 1996
(P.L.350, No.57), is anended to read:

Section 401. The term"referee,” when used in this act,
shall nmean a Wirkers' Conpensation Judge of the Departnent of
Labor and I ndustry, appointed by and subject to the general
supervi sion of the Secretary of Labor and Industry for the

pur pose of conducting departnental hearings under this act. The

20060H2738B4637 - 2 -
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secretary nay establish different classes of these judges. Any
reference in any statute to a worknmen's conpensation referee
shall be deened to be a reference to a workers' conpensation

j udge.

The term "board,"” when used in this article, shall nean the
Wor kers' Conpensation Appeal Board, a departnental
adm ni strative board as provided in sections 202, 207, 503 and
2208 of the act of April 9, 1929 (P.L.177), known as "The
Adm ni strative Code of 1929," exercising its powers and
performng its duties as an appellate board i ndependently of the
Secretary of Labor and Industry and any other official of the
depart nment.

The term "fund," when used in this article, shall nean the
State Workmen's I nsurance Fund of this Conmonweal th, the State-
operated insurance carrier fromwhich worknmen's conpensati on
i nsurance policies may be purchased by enployers to cover al
risks of liability under this act including those declined by
private carriers.

The ternms "insurer"” and "carrier,"” when used in this article,
shall nean the State Wdrkmen's I nsurance Fund or other insurance
carrier which has insured the enployer's liability under this
act, or the enployer in cases of self-insurance.

The term "enpl oyer,” when used in this article, shall nean

t he enpl oyer as defined in article one of this act, or his duly
aut hori zed agent, or his insurer if such insurer has assuned the
enployer's liability or the fund if the enployer be insured

t her ei n.

The term "resol uti on hearing," when used in this article,

shall nean a procedure established by the O fice of Adjudication

with the sole purpose of providing a venue to present a

20060H2738B4637 - 3 -
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conproni se and rel ease to a WORKERS' COVPENSATI ON judge i n an

expedi ted fashi on.

The term "nmedi ation," when used in this article, shall nean a

conference conducted by a workers' conpensati on judge, but not

necessarily the judge assigned to the actual case involving the

parties, and shall require the attendance in person OR BY

TELECONFERENCE of all parties including the clai nant and
enpl oyer, and their respective counsel —Fherepresentativefrom
I I I .. hori b I
I Y I I il bt ai L d

auythority duringthe courseof the mediation—, |F ANY. ALL
PARTI ES SHALL HAVE REQUI SI TE AUTHORI TY TO ACCEPT, MODI FY OR

REJECT SETTLEMENT PROPOSALS OFFERED AT A MEDI ATI ON, EI THER AT

THE MEDI ATION OR WTHI N A REASONABLE TI ME PERI OD AFTER THE

VEDI ATI ON AS ESTABLI SHED BY THE WORKERS' COMPENSATI ON JUDGE.

Section 3. Section 401.1 of the act, added February 8, 1972
(P.L.25, No.12), is anended to read:

Section 401.1. The departnent shall, in fulfillment of its
responsi bilities under this act, enforce the tinme standards and
ot her performance standards herein provided for the pronpt
processing of injury cases and paynent of conpensati on when due
by enpl oyers and i nsurers both upon petition by a party or on
its own notion. In any case in which conpensation has not been
timely paid, or in which notice of denial of conpensation has
been given, the departnent shall hear and determne all claim
petitions for conpensation filed by enpl oyes or their
dependents. The departnent shall al so hear and determ ne al
petitions by enployers or insurers to suspend, term nate, reduce
or otherw se nodify conpensation paynents, awards, or agreenents

and petitions by enployes or their dependents to increase,

20060H2738B4637 - 4 -
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nodi fy or reinstate conpensation paynents, awards, or
agreenents. Hearings shall be scheduled forthw th upon receipt
of the claimpetition or other petition, as the case nmay be, and
determ nati ons thereon shall be nmade pronptly and in conformty
with tinme standards herein or hereunder established. Such

heari ngs shall be conducted by a [referee] workers' conpensation

judge or other hearing officer designated by the secretary.

Each workers' conpensati on judge assi gned to conduct heari ngs

shall set forth a nmandatory trial schedule at the first hearing.

This trial schedule shall include specific deadlines for the

presentati on of evidence by the parties and dates for future

heari ngs. Judges shall strictly enforce their schedul es, and no

party will be excused from honoring the schedul e absent good

cause shown. Every trial schedule shall include a specific date

and tine for a nedi ati on conference. Medi ations shall take pl ace

no later than thirty (30) days prior to the date set for filing

proposed fi ndi ngs of fact and concl usions of |law or | eqgal briefs

or nenoranda, unless, upon good cause shown, the workers'

conpensati on judge determ nes nedi ati on would be futile. Wthin

one hundred twenty (120) days of the effective date of this

par agraph, the O fice of Adjudication shall create a resol ution

heari ng procedure to hear conpron se and rel ease agreenents in

an expedi ted manner. The hearing shall be held within fourteen

(14) busi ness days of notice of a comutati on or conprom se and

rel ease

The wor kers' conpensati on judge conducting a resol uti on

hearing will not be required to have recei ved formal assi gnnent

by the Workers' Conpensati on Bureau of the conpronm se and

rel ease petition prior to conducting the resolution hearing. At

the tine of hearing, the parties shall submt proof of filing a

20060H2738B4637 - 5 -
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petition to the workers' conpensati on judge hearing the

conproni se and rel ease matter. A workers' conpensati on judge

shall render a decision within five (5) business days of the

Del ays in hearings will be granted according to rules
establ i shed by the departnent, and any party who unreasonably
del ays a hearing will be subject to a penalty as provided in
section 435. Subject to the provisions of the act of July 31,
1968 (P.L.769, No.240), known as the "Comonweal t h Docunents

Law, " the departnment shall adopt such rules and regul ati ons as
it finds necessary or desirable for the enforcenent of this act.
Section 4. The act is anmended by adding a section to read:

Section 401.2. (a) The Wirkers' Conpensati on Appeal Board

shall consist of at |east three, and not nore than fifteen,

appetnted—renbers MEMBERS APPO NTED BY THE GOVERNCR, of whomthe <—
Governor _shal |l designate one as chairnan. —the Goverhror—may—oen  <—

banc board shall consist of all the appoi nted nenbers on the

board, a mpjority of which shall constitute a gquorum and no

action of the board shall be valid unless it shall have the

concurrence of such nunber of nmenbers and that nunber

constitutes a majority of the votes cast. \Where there are nore

t han t hree appoi nted nenbers, the board may sit in panels of

three, all three nenbers shall constitute a quorum and no acti on

taken by a panel shall be valid unless it shall have the

concurrence of a majority of the panel nenbers. When a npjority

of any such panel has reached a decision, the chair of the panel

shall assign the witing of an opinion and order to a panel

menber. The panel nenber shall prepare a draft opini on and award

20060H2738B4637 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

and transnmt it to the secretary of the board for circul ation

and review to all nenbers of the Wrkers' Conpensati on Appeal

Board. Each nenber of the Workers' Conpensati on Appeal Board

shall be entitled to a period of thirty (30) days fromthe date

a draft opinion on behalf of a majority of a panel is placed in

circulation by the secretary of the board in which to concur in,

comment on, object to or dissent fromthe proposed draft opi nion

and award. Concurrences, conments, objections and di ssents shal

be transnitted to the chairman of the board, the secretary of

the board and the board nenber responsible for witing the draft

opi ni on. A board nenber who does not subnmt a witten response

to a proposed draft opinion and order circul ated shall be deenmed

to concur in the opinion and order as drafted and initially

placed in circulation in conformty with the procedure set forth

in subsection (a). |If at the conclusion of the thirty-day (30-

day) period a majority of the menbers of the board have fail ed

to concur in the draft opinion and order as circul ated, the

Chai rman of the Whrkers' Conpensati on Appeal Board, in

consultation with the chair of the panel that heard the case in

questi on shall reassign the opinion to a board nenber for the

pur pose of redrafting and circul ating a draft opi nion and order

in conformty with the procedures articulated in this subsection

(a). A vacancy on the board shall not inpair the right of a

quorumto exercise all the rights and performall the duties of

the board. The Secretary of Labor and I ndustry, with the

approval of the Governor, shall appoint a secretary to the

VWor kers' Conpensati on Appeal Board, who shall receive such

salary as the Secretary of Labor and Industry, with the approval

of the Governor, shall determn ne.

(b) Menbers of the board shall be required to annually

20060H2738B4637 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

attend and participate in a mni numof eight (8) hours of

wor kers' conpensation rel ated educati on approved by the

Pennsyl vani a Suprene Court Conti nui ng Legal Education Board or a

sim | ar reputable agency approved by the departnent.

(c) A nenber of the Wirkers' Conpensati on Appeal Board shal

conformto the foll owing code of ethics:

(1) Avoid inpropriety and the appearance of inpropriety in

all activities.

(2) Performduties inpartially and diligently.

(3) Avoid ex parte conmmuni cations in any contested, on-the-

record nmatter pendi ng before the departnent.

(4) Abstain fromexpressing publicly, except in

adm ni strative di sposition or adjudi cati on, personal views on

the nerits of an adjudicati on pendi ng before the departnent and

require simlar abstention on the part of departnent personnel

subject to the nenber's directi on and control .

(5) Require staff and personnel subject to the nenber's

direction and control to observe the standards of fidelity and

diligence that apply to a nenber.

(6) Refer to the Secretary of Labor and | ndustry

di sci pli nary neasures agai nst departnent personnel subject to

the nmenber's directi on and control for unethical conduct.

(7)) Disqualify hinmself from proceedi ngs i n which

impartiality may be reasonabl y questi oned.

(8) Keep inforned about the personal and fiduciary interests

of hinself and his inmediate fam|ly.

(9) Requlate outside activities to mnin ze the risk of

conflict with official duties. A nenber may speak, wite or

| ecture, and rei nbursed expenses, honoraria, rovyalties or other

noney received in connection therewith shall be discl osed

20060H2738B4637 - 8 -
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annual ly. A disclosure statenent shall be filed with the

Secretary of Labor and Industry and the State Ethics Conni ssi on

and shall be open to i nspection by the public during the nornal

busi ness hours of the departnent and the conm ssion during the

tenure of the nenber.

(10) Refrain fromdirect or indirect solicitation of funds

for political, educational, reliqgious, charitable, fraternal or

ci vi c purposes: Provided, however, That a nenber may be an

officer, a director or a trustee of such organi zati ons.

(11) Refrain fromfinancial or business dealings which would

tend to reflect adversely on inpartiality. A nenber nay hol d and

manage i nvestnents which are not inconpatible with the duties of

office.

(12) Uphold the inteqgrity and i ndependence of the workers'

conpensati on system

(d) Individuals who are currently serving as nenbers of the

Wor kers' Conpensati on Appeal Board shall conti nue to serve,

subj ect to the provi sions of subsection (c).

(e) The secretary shall ensure that there are at | east two

opinion witers assigned to each nenber of the board. Opi ni on

witers enpl oyed by or on behalf of the board whose duti es

involve, in whole or in part, the witing or drafting of

pr oposed opi ni ons, deci sions or orders for the board or any

menber of the board shall be required to annually attend and

participate in a mni num of eight (8) hours of continuing | eqgal

education in the field of workers' conpensati on practi ce and

procedure i n courses approved by the Pennsyl vani a Suprene Court

Conti nui ng Legal Educati on Boar d.

Section 5. Section 414 of the act, anmended February 8, 1972
(P.L.25, No.12), is anended to read:

20060H2738B4637 - 9 -



Section 414. \Wenever a claimpetition or other petition is
presented to the departnent, the departnment shall, by general
rules or special order, assign it to a [referee] workers'

conpensati on judge for hearing. Wen assigning petitions,

i ncludi ng those for resol uti on heari ngs, the departnent shal

not assign to a particul ar workers' conpensation judge nore than

seventy-five per centumof the petitions froma particul ar

The departnent shall serve upon each adverse party a copy of
the petition, together with a notice that such petition wll be

heard by the [referee] WORKERS COVPENSATI ON JUDGE to whom it

has been assigned (giving his name and address) as the case may
be, and, shall mail the original petition to such [referee]

WORKERS' COVPENSATI ON JUDGE, together with copies of the notices

served upon the adverse parties.

20060H2738B4637 - 10 -
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.. : ) : I e od_thi f thi ele A
rehearingshallbe conducted by the boarden bane—
Section # 6. Section 442 of the act, anended June 24, 1996 <—

(P.L.350, No.57), is anended to read:

Section 442. Al counsel fees, agreed upon by claimant and
his attorneys, for services perforned in matters before any
wor kers' conpensation judge or the board, whether or not all owed
as part of a judgnment, shall be approved by the workers’
conpensati on judge or board as the case nay be, providing the
counsel fees do not exceed twenty per centum of the anmpount
awarded. [The official conducting any hearing, upon cause shown,
may all ow a reasonabl e attorney fee exceeding twenty per centum
of the ampbunt awarded at the discretion of the hearing
of ficial.]

In cases where the efforts of claimant's counsel produce a
result favorable to the claimnt but where no i nmedi ate award of
conpensation is nmade such as in cases of termnation or
suspensi on the hearing official shall allow or award reasonabl e
counsel fees, as agreed upon by clainmant and his attorneys,
wi thout regard to any per centum In the case of conprom se and
rel ease settlenent agreenents, where there s no—underlying <—
Httgatien— no counsel fees shall exceed twenty per centum of

the workers' conpensation settl enent anount.

20060H2738B4637 - 11 -
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1 and—dserptinre—-of—workers—coenpensatton—tudges—

2 Section 9 7. The act is anmended by adding an article to

3 read:

4 ARTI CLE XVI

5 UNI NSURED EMPLOYERS GUARANTY FUND

6 Section 1601. Definitions.

7 The follow ng words and phrases when used in this article

8 shall have the neanings given to themin this section unless the
9 context clearly indicates otherw se:

10 "Conpensation." Benefits paid pursuant to sections 306 and
11 307.

12 "Enployer." Any enployer as defined in section 103. The term
13 does not include a person that qualifies as a self-insured

14 enployer under section 305.

15 "Fund." The Uninsured Enployers Guaranty Fund established in
16 section 1602. The fund shall not be considered an insurer_and

17 shall not be subject to penalties, unreasonable contest fees or
18 any reporting and liability requirenents under section 440.

19 "Policyholder." A holder of a workers' conpensation policy
20 issued by the State Wirkers' Insurance Fund, or an insurer_that
21 is a donestic, foreign or alien nutual association or stock
22 conpany witing workers' conpensation insurance on risks which
23 would be covered by this act.
24 "Secretary." The Secretary of Labor and Industry of the
25 Commonweal t h.
26 Section 1602. Fund.
27 (a) Establishnent.--
28 (1) There is established a special fund to be known as
29 t he Uni nsured Enpl oyers Guaranty Fund.
30 (2) The fund shall be maintained as a separate fund in

20060H2738B4637 - 13 -
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the State Treasury subject to the procedures and provi si ons

set forth in this article.

(b)Y Source.--The sources of the fund are:

(1) Assessnents provided for under section 1607.

(2) Reinbursenents or restitution.

(3) Interest on noney in the fund.

(c) Use.--The adm ni strator shall establish and maintain the

fund for the exclusive purpose of paying to any clainmant or his

dependents workers' conpensation benefits due and payabl e under

this act and the Qccupati onal Di sease Act and any costs

specifically associated therewith where the enpl oyer |liable for

the paynents failed to carry workers' conpensati on i nsurance

coverage at the tine the injuries took pl ace.

(d) Administration.--The secretary shall be the

adm ni strator of the fund and shall have the power to coll ect

nmoney for and di shurse noney fromthe fund.

(e) Status.--The fund shall have all of the sane ri ghts,

duties, responsibilities and obligati ons as an i nsurer.

Section 1603. d ai ns.

(a) Scope.--This section shall apply to clains for an injury

or a death which occurs on or after the effective date of this

article.

(b)Y Tine.--An injured worker shall notify the fund within 45

days after the worker knew that the enpl oyer was uni nsured or

recei ved confirmati on of noni nsurance fromthe rati ng bureau or

any ot her agency charged with providing notice of a claim

agai nst the fund. The departnent shall have adequate tine to

nmoni tor the claimand shall determ ne the obligati ons of the

enpl oyer. No conpensati on shall be paid fromthis fund unti

notice is given and the departnent deternm nes that the enpl oyer

20060H2738B4637 - 14 -
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failed to voluntarily accept and pay the clai mor subsequently

def aul ted on paynents of conpensati on. No conpensati on shall be

due until notice is qgiven.

(c) Process.--After notice, the fund shall process the claim

in accordance with the provisions of this act.

(d) Petitions.--No claimpetition may be fil ed agai nst the

fund until at |east 21 days after notice of the claimis nmade to

t he fund.

Section 1604. C aimpetition.

If a claimfor conpensation is filed under this article and

the claimis not voluntarily accepted as conpensabl e, the

enpl oyee may file a claimpetition nanmi ng both the enpl oyer and

the fund as defendants. A responsive pleading filed by the fund

to the claimpetition shall serve as an answer on behalf of the

uni nsured enpl oyer. Failure of the uni nsured enpl oyer to answer

a claimpetition shall not serve as an adni ssion or otherw se

bi nd the fund under section 416.

Secti on 1605. Depart nent .

(a) Insurance inquiry.--Wthin ten days of notice of a

claim the fund shall demand fromthe enpl oyer proof of

appli cabl e i nsurance coverage. Wthin 14 days fromthe date of

the fund's request, the enpl oyer nust provide proof of

i nsurance. |If the enpl oyer does not provide proof, there shal

be rebuttabl e presunpti on of uni nsurance and the fund shal

serve as the uninsured enployer's insurer for purposes of the

claimin question.

(b) Reinbursenent.--The departnent shall, on behalf of the

fund, exhaust all renedies at | aw agai nst the uni nsured enpl oyer

in order to collect the anpbunt of a voluntary paynent or award,

i ncludi ng voluntary paynent or award itself and rei nbursenent of

20060H2738B4637 - 15 -
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costs, interest, penalties, fees under section 440 and costs of

the fund's attorney, which have been paid by the fund. The fund

shall also be reinbursed for costs or attorney fees which are

incurred i n seeking rei nbursenent under this subsecti on. The

departnent is authorized to i nvestiqgate violations of section

305 for prosecuti on of the uni nsured enpl oyer pursuant to

section 305(b) and shall pursue such prosecuti ons through

coordination with the appropriate prosecuti ng authority. Any

restituti on obtained shall be paid to the fund.

(c) Bankruptcy.--The departnent has the right to appear and

represent the fund as a creditor in a bankruptcy proceedi ng

i nvol vi ng the uni nsured enpl oyer.

(d) Liens.--1f paynents of any nature have been made by the

fund on behalf of an uni nsured enpl oyer, the fund shall file a

certified proof of paynent with the prothonotary of a court of

commpn pl eas and the prothonotary shall enter the entire bal ance

as a judgnent agai nst the enpl oyer. The judgnent shall be a

statutory lien agai nst property of the enpl oyer, and executi on

may i ssue on it. The fund has the right to update the anount of

the lien as paynents are nade.

Section 1606. O her renedies.

Not hi ng contained in this article shall serve to abrogate the

provi si ons of section 305(d) allowi ng the clai rant or dependents

to bring a direct suit for danages at | aw as provided by Article

Il. The fund shall be entitled to assert rights to subrogati on

under section 319 for recovery made from the enpl oyer or any

other third party.

Section 1607. Assessnents.

For the purpose of establishing and nmaintai ning the fund, on

the effective date of this section, and on or before January 31
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of each year thereafter, the departnent shall cal cul ate the

anount necessary to naintain the fund and shall assess insurers

and sel f-insured enployers as, in the discretion of the

departnent, is necessary to provide an anpunt sufficient to pay

out standi ng and anticipated clains in a tinely manner and neet

the costs of the departnent to admi ni ster the fund. Assessnents

to maintain the fund shall be i nposed, collected and remtted in

the sane manner as adnmi nistrati on fund assessnents under secti on

446, and the requl ati ons pronul gat ed t her eunder.

Secti on 1608. Regul ati ons.

The departnment nmay pronul gate requl ati ons for the

adm ni strati on and enforcenent of this article.

Section 46 8. Repeals are as foll ows: <—
(1) The General Assenbly declares that the repeal under
paragraph 2 is necessary to effectuate the addition of
section 401.2 of the act.
(2) Section 441 of the act of April 9, 1929 (P.L.177,
No. 175), known as The Admi nistrative Code of 1929, is
r epeal ed.
Section £+ 9. This act shall take effect as foll ows: <—
(1) The anmendnent of section 401.1 of the act shall take
effect imredi ately.
(2) This section shall take effect imediately.
(3) The remainder of this act shall take effect in 60

days.
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