SENATE AMENDED
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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
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INTRODUCED BY BAKER, MILLARD, SCHLOSSBERG, TOEPEL, PICKETT,
CUTLER, MURT, DeLUCA, WHEELAND, ZIMMERMAN, PHILLIPS-HILL,
WATSON, EVERETT, GROVE, PETRI, RAPP, FRANKEL, GILLEN, MOUL,
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SENATOR FOLMER, STATE GOVERNMENT, IN SENATE, AS AMENDED,
SEPTEMBER 27, 2016
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AN ACT

Amending Title 62 (Procurement) of the Pennsylvania Consolidated
Statutes, IN GENERAL PROVISIONS, PROVIDING FOR PUBLIC ACCESS <--
TO PROCUREMENT RECORDS; IN SOURCE SELECTION AND CONTRACT
FORMATION, FURTHER PROVIDING FOR SOLE SOURCE PROCUREMENT AND
FOR EMERGENCY PROCUREMENT; AND providing for prohibited
contracts.

The General Assembly of the Commonwealth of Pennsylvania

hereby enacts as follows:

Seetiton—t—Fitte 62 of—the Pennsyivania Consotidated— <--
SECTION 1. TITLE 62 OF THE PENNSYLVANIA CONSOLIDATED <--

STATUTES IS AMENDED BY ADDING A SECTION TO READ:

§ 106.1. PUBLIC ACCESS TO PROCUREMENT RECORDS.

(A) GENERAL RULE.--RECORDS CONCERNING A PROCUREMENT SHALL BE

MADE PUBLIC, CONSISTENT WITH THE ACT OF FEBRUARY 14, 2008

(P.L.6, NO.3), KNOWN AS THE RIGHT-TO-KNOW LAW.

(B) PUBLIC POSTING AND AVATILABILITY OF PROCUREMENT
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INFORMATION.-—-THE PURCHASING AGENCY SHALL POST THE FOLLOWING

PROCUREMENT DOCUMENTS ON THE DEPARTMENT'S, OR, IN THE CASE OF AN

INDEPENDENT AGENCY, ITS OWN PUBLICLY ACCESSIBLE INTERNET WEBSITE

OR OTHERWISE MAKE AVATTIABLE IN THE MANNER TNDICATED BETOW:

(1) PUBLIC NOTICE OF AN INVITATION FOR BIDS OR REQUEST

FOR PROPOSALS MAY BE GIVEN IN ACCORDANCE WITH SECTION 512 (C)

(1) (RELATING TO COMPETITIVE SEALED BIDDING) OR 513 (B)

(RELATING TO COMPETITIVE SEALED PROPOSALS) BY POSTING THE

INVITATION FOR BIDS OR REQUEST FOR PROPOSALS, INCLUDING, IF

APPLICABLE, THE WRITTEN DETERMINATION REQUIRED BY SECTION

513(A), ON THE DATE ISSUED AND UNTIL THE CLOSING DATE FOR

RECETPT OF BIDS OR PROPOSALS.

(2) BID TABRULATIONS RECORDING THE NAME OF EACH BIDDER

AND BID AMOUNT IN ACCORDANCE WITH SECTION 512 (D) SHALL BE

POSTED AS SOON AS PRACTICABLE AFTER BTD OPENING, UNLESS THE

PURCHASING AGENCY ELECTS TO CANCEL THE INVITATION FOR BIDS.

(3) NOTICES OF AWARD PURSUANT TO AN INVITATION FOR BIDS

SHALL BE POSTED AS SOON AS PRACTICABLE AFTER THE PURCHASING

AGENCY ELECTS TO MAKE AN AWARD IN ACCORDANCE WITH SECTION

512 (G) .

(4) THE WRITTEN DETERMINATION REQUIRED BY SECTION 513 (G)

SHALL BE POSTED UPON RECEIPT OF THE EFINAL NEGOTIATED CONTRACT

SIGNED BY THE SELECTED OFFEROR. SUBJECT TO PROPER REDACTION

UNDER THE RIGHT-TO-KNOW LAW, RESPONSIVE PROPOSALS RECEIVED BY

THE PURCHASING AGENCY AND, UNTIL FULLY EXECUTED, THE FINAL

NEGOTIATED CONTRACT ARE NOT REQUIRED TO BE POSTED BUT SHALL

BE MADE AVAILABLE TO THE PUBLIC UPON REQUEST.

(5) REQUESTS TO AWARD A CONTRACT PURSUANT TO SECTION

515(A) (1), (2), (4) AND (10) (RELATING TO SOLE SOURCE

PROCUREMENT) SHALL BE POSTED FOR SEVEN CALENDAR DAYS FOR
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PUBLIC COMMENT PRIOR TO APPROVAL OF THE REQUEST BY THE

DEPARTMENT OR INDEPENDENT PURCHASING AGENCY. UPON APPROVAL OF

A REQUEST BY THE DEPARTMENT OR INDEPENDENT PURCHASING AGENCY,

THE STGNED AND WRITTEN DETERMINATION REQUIRED UNDER SECTION

515(B) SHALL BE POSTED.

(6) THE WRITTEN DETERMINATIONS REQUIRED BY SECTION 516

(RELATING TO EMERGENCY PROCUREMENT) SHALL BE POSTED IN

ADVANCE, TIF FEASIBLE, BUT NO LATER THAN SEVEN CALENDAR DAYS

AFTER AUTHORIZATION BY THE DEPARTMENT OR TINDEPENDENT

PURCHASING AGENCY.

(7) A CONTRACT RESULTING FROM A PROCUREMENT UNDER THIS

PART SHALL BE POSTED AS SOON AS PRACTICABLE UPON TITS FULL

EXECUTION BY THE COMMONWEALTH.

(8) REQUESTS UNDER SECTION 515 OR 516 TO EXTEND A

CONTRACT FOR WHICH NO FURTHER OPTIONS, RENEWALS OR EXTENSIONS

ARE AVATLABLE IN THE CONTRACT SHALL BE POSTED FOR SEVEN

CALENDAR DAYS FOR PUBLIC COMMENT PRIOR TO APPROVAL OF THE

REQUEST BY THE DEPARTMENT OR INDEPENDENT PURCHASING AGENCY.

UPON APPROVAL OF A REQUEST BY THE DEPARTMENT OR AN

INDEPENDENT PURCHASING AGENCY, THE SIGNED AND WRITTEN

DETERMINATION REQUIRED UNDER SECTION 515(B) OR 516 SHALL BE

POSTED.

(C) ACCESS AND RETENTION.--PROCUREMENT DOCUMENTS SPECIFIED

UNDER SUBSECTION (B) MUST BE ACCESSIBLE ON THE INTERNET WEBSITE

FOR A MINIMUM OF 30 DAYS FROM POSTING AND FURTHER RETAINED IN

ACCORDANCE WITH SECTION 563 (RELATING TO RETENTION OF

PROCUREMENT RECORDS) AND APPLTICABLE AGENCY RECORD RETENTION

POLICIES.
SECTION 2. SECTIONS 515 AND 516 OF TITLE 62 ARE AMENDED TO

READ:
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§ 515. SOLE SOURCE PROCUREMENT.

(A) GENERAL RULE.--A CONTRACT MAY BE AWARDED FOR A SUPPLY,

SERVICE OR CONSTRUCTION ITEM WITHOUT COMPETITION IF THE
CONTRACTING OFFICER FIRST DETERMINES IN WRITING THAT ONE OF THE
FOLLOWING CONDITIONS EXISTS:

(1) ONLY A SINGLE CONTRACTOR IS CAPABLE OF PROVIDING THE
SUPPLY, SERVICE OR CONSTRUCTION.

(2) A FEDERAL OR STATE STATUTE OR FEDERAL REGULATION
EXEMPTS THE SUPPLY, SERVICE OR CONSTRUCTION FROM THE
COMPETITIVE PROCEDURE.

(3) THE TOTAL COST OF THE SUPPLY, SERVICE OR
CONSTRUCTION IS LESS THAN THE AMOUNT ESTABLISHED BY THE
DEPARTMENT FOR SMALL, NO-BID PROCUREMENTS UNDER SECTION 514
(RELATING TO SMALL PROCUREMENTS) .

(4) IT IS CLEARLY NOT FEASIBLE TO AWARD THE CONTRACT FOR
SUPPLIES OR SERVICES ON A COMPETITIVE BASIS.

(5) THE SERVICES ARE TO BE PROVIDED BY ATTORNEYS OR
LITIGATION CONSULTANTS SELECTED BY THE OFFICE OF GENERAL
COUNSEL, THE OFFICE OF ATTORNEY GENERAL, THE DEPARTMENT OF
THE AUDITOR GENERAL OR THE TREASURY DEPARTMENT.

(6) THE SERVICES ARE TO BE PROVIDED BY EXPERT WITNESSES.

(7) THE SERVICES INVOLVE THE REPAIR, MODIFICATION OR
CALTBRATION OF EQUIPMENT AND THEY ARE TO BE PERFORMED BY THE
MANUFACTURER OF THE EQUIPMENT OR BY THE MANUFACTURER'S
AUTHORIZED DEALER, PROVIDED THE CONTRACTING OFFICER
DETERMINES THAT BIDDING IS NOT APPROPRIATE UNDER THE
CIRCUMSTANCES.

(8) THE CONTRACT IS FOR INVESTMENT ADVISORS OR MANAGERS
SELECTED BY THE PUBLIC SCHOOL EMPLOYEES' RETIREMENT SYSTEM,

THE STATE EMPLOYEES' RETIREMENT SYSTEM OR A STATE-AFFILIATED
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ENTITY.

(9) THE CONTRACT IS FOR FINANCIAL OR INVESTMENT EXPERTS
TO BE USED AND SELECTED BY THE TREASURY DEPARTMENT OR
FINANCIAL OR INVESTMENT EXPERTS SELECTED BY THE SECRETARY OF
THE BUDGET.

(10) THE CONTRACT FOR SUPPLIES OR SERVICES IS IN THE
BEST INTEREST OF THE COMMONWEALTH.

(B) WRITTEN DETERMINATION.--THE WRITTEN DETERMINATION

AUTHORIZING SOLE SOURCE PROCUREMENT SHALL BE INCLUDED IN THE

CONTRACT FILE. FOR PROCUREMENTS OVER $250,000 MADE UNDER

SUBSECTION (A) (10), THE DETERMINATION SHALL BE SIGNED BY THE

HEAD OF THE PURCHASTING AGENCY.

(C) APPROVAL REQUIRED BY BOARD OF COMMISSIONERS OF PUBLIC

GROUNDS AND BUILDINGS.--WITH THE EXCEPTION OF SMALL PROCUREMENTS

UNDER SECTION 514 AND EMERGENCY PROCUREMENTS UNDER SECTION 516
(RELATING TO EMERGENCY PROCUREMENT), IF THE SOLE SOURCE
PROCUREMENT IS FOR A SUPPLY, EXCEPT FOR COMPUTER SOFTWARE
UPDATES UNDER $50,000, FOR WHICH THE DEPARTMENT ACTS AS
PURCHASING AGENCY, IT MUST BE APPROVED BY THE BOARD OF
COMMISSIONERS OF PUBLIC GROUNDS AND BUILDINGS PRIOR TO THE AWARD
OF A CONTRACT.
§ 516. EMERGENCY PROCUREMENT.

THE HEAD OF A PURCHASING AGENCY MAY MAKE OR AUTHORIZE OTHERS
TO MAKE AN EMERGENCY PROCUREMENT WHEN THERE EXISTS A THREAT TO
PUBLIC HEALTH, WELFARE OR SAFETY OR CIRCUMSTANCES OUTSIDE THE
CONTROL OF THE AGENCY CREATE AN URGENCY OF NEED WHICH DOES NOT
PERMIT THE DELAY INVOLVED IN USING MORE FORMAL COMPETITIVE
METHODS. WHENEVER PRACTICAL, IN THE CASE OF A PROCUREMENT OF A
SUPPLY, AT LEAST TWO [BIDS] QUOTES SHALL BE SOLICITED. A WRITTEN

DETERMINATION OF THE BASIS FOR THE EMERGENCY AND FOR THE
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SELECTION OF THE PARTICULAR CONTRACTOR SHALL BE INCLUDED IN THE

[CONTRACT FILE.] PROCUREMENT FILE. NO WRITTEN CONTRACT MAY BE

REQUIRED. THE SUPPLIER OF THE SUPPLY, SERVICE OR CONSTRUCTION

MAY BE PATD BASED ON THE EMERGENCY APPROVAL AND APPROVED

INVOICE.
SECTION 3. TITLE 62 IS AMENDED BY ADDING A CHAPTER TO READ:

CHAPTER 36

PROHIBITED CONTRACTS

Sec.

3601. Short title of chapter.

3602. Declaration of purpose.

3603. Definitions.

3604. Prohibition.

3605. Certification.

3606. Penalties for false certification.

S 3601. Short title of chapter.

This chapter shall be known and may be cited as the

Prohibited Contracts Act.

S 3602. Declaration of purpose.

The General Assembly finds and declares as follows:

(1) Pennsvlvania is privileged to endgade in

international trade and commercial activities.

(2) Israel is America's dependable, democratic ally in

the Middle East, an area of paramount strategic importance to

the United States.

(3) It is in the interest of the United States and the

Commonwealth to stand with Israel and other countries by

promoting trade and commercial activities and to discourage

policies that disregard that interest.

S 3603. Definitions.
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The following words and phrases when used in this chapter

shall have the meanings given to them in this section unless the

context clearly indicates otherwise:

"Boycott." To blacklist, divest from or otherwise refuse to

deal with a person or firm when the action is based on race,

color, religion, gender or national affiliation or origin of the

targeted person or entitvy.

"Company." Anv sole proprietorship, organization,

association, corporation, partnership, joint venture, limited

partnership, limited liability company or other entity or

business association gualified to do business in this

Commonwealth.

S 3604. Prohibition.

Notwithstanding anyv other provision of law, the department

may not contract with a company to acquire or dispose of

supplies, services or construction unless the company certifies

that:

(1) the company is not currently engaged in a bovcott of

a person or an entity based in or doing business with a

jurisdiction which the Commonwealth is not prohibited by

Congressional statute from engaging in trade or commerce; and

(2) the company will not during the duration of the

contract engage in a bovcott of a person or an entitv based

in or doing business with a jurisdiction where the

Commonwealth is not prohibited by Congressional statute from

engaging in trade or commerce.

S 3605. Certification.

The department shall make available a certification form

indicating that a companv is eligible to contract with the

department under section 3604 (relating to prohibition). The
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company shall provide a certification form to the department

prior to entering into a contract.

S 3606. Penalties for false certification.

(a) Penalties.—--A companv shall pav a civil penaltv in the

amount of $250,000 or twice the amount of the contract,

whichever is greater, if the department determines that the

company provided a false certification form to the department

under section 3604 (relating to prohibition).

(b) Report of false certification.——-The department shall

report to the Attornevy General the name of the company that

submitted the false certification and the pertinent information

that led to the department's determination. No later than three

vears after the department makes a determination under

subsection (a), the Attorney General shall determine whether to

bring a civil action against the company to collect the penalty

described in subsection (a). If a court determines the company

submitted a false certification, the company shall pay all

reasonable costs and fees incurred in the civil action.

Reasonable costs shall include the reasonable costs incurred by

the Commonwealth entity in investigating the authenticity of the

certification. Only one civil action against the company mav be

brought for a false certification on a contract.

(c) No private right of action.—-—-Nothing in this section may

be construed to create or authorize a private right of action.

Section 2 4. This act shall take effect in 60 days. <--
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