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AN ACT
Providing for dispute resolution procedures relating to
residential construction defects between contractors and
honmeowners or nenbers of associations.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Residenti al
Construction Di spute Resol ution Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Action." A civil lawsuit, judicial action or arbitration
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proceedi ng asserting a claim in whole or in part, for danmages
or other relief in connection with a dwelling caused by a
construction defect.

"Associ ation." An association as defined under 68 Pa.C. S. 88§
3103 (relating to definitions), 4103 (relating to definitions)
and 5103 (relating to definitions).

"Claimant."” Any person who asserts a claimconcerning a
construction defect. The termincludes an associ ation.

"Construction defect.” The termshall have the sanme neani ng
assigned by a witten express warranty either provided by the
contractor or required by applicable statutory law. If no
witten express warranty or applicable statutory warranty
provi des a definition, the termshall nean a matter concerni ng
t he design or construction of a dwelling or addition to a
dwel i ng or an appurtenance to a dwelling on which a person has
a conplaint against a contractor. The term may include any
physi cal danmage to the dwelling or any appurtenance, or the real
property on which the dwelling or appurtenance is affixed,
proxi mately caused by a construction defect.

"Consultant.” An engineer, architect, contractor, inspector
or other person purporting to have expertise relating to
residential construction or having that expertise as a result of
trai ning or profession.

"Contractor.” A person, firm partnership, corporation,
association or other organization that is engaged in the
busi ness of devel opi ng, constructing or selling newy
constructed dwel lings or constructing additions or appurtenances
to an existing dwelling. The termincludes an owner, officer,

di rector, sharehol der, partner or enployee of a contractor. For

pur poses of this act, the termalso includes an industrialized
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housi ng manufacturer. The term does not include a real estate
agent, broker or a contractor that installs a new device or
appurtenance which costs |ess than $2, 000.

"Dnelling.” A single-famly house or duplex. The term
includes a multifam |y structure designed for residential use in
which title to each individual unit is transferred to the owner.
Under a condomi nium or cooperative system the termincludes
common areas and inprovenents that are owned or maintai ned by an
associ ation or by nenbers of an association. The term al so
i ncl udes the systens, other conponents, inprovenents, other
structures and recreational facilities that are appurtenant to
t he house, duplex or nultifamly structure but not necessarily a
part of the house, duplex or nultifamly structure. For purposes
of this act, the termal so includes industrialized housing.

“Industrialized housing.” A structure designed primarily for
residential occupancy, and which is wholly or in substanti al
part made, constructed, fabricated, formed or assenbled in
manufacturing facilities for installation or assenbly and
installation on the building site so that conceal ed parts or
processes of manufacture cannot be inspected at the site w thout
di sassenbly, damage or destruction. The term does not include a
structure or building classified as an institutional building or
manuf act ured home, as defined by the National Manufactured
Housi ng Construction and Safety Standards Act of 1974 (42 U. S.C
88 5401-5426).

"I ndustrialized housi ng manufacturer.” A person, firm
partnership, corporation, association or other organization
i nvolved in the process of making, constructing, fabricating,
form ng or assenbling, in a manufacturing facility, for

installation or assenbly and installation on the building site,
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i ndustrialized housing fromraw, unfinished or sem finished

material s.

"Serve" or "service." For an individual, delivery by
certified mail, return receipt requested, to the [ast known
address of an addressee. For a corporation, limted partnership,

limted liability conpany or other business organi zation, the
termshall nmean delivery to the regi stered agent or other agent
for service of process authorized by the laws of this
Conmonweal t h.

Section 3. Notice and opportunity to repair.

(a) Notice.--In every action subject to this act, the
claimant shall, no later than 75 days before initiating an
action against a contractor, provide service of witten notice
of claimon the contractor. The notice of claimshall state that
the clai mant asserts a construction defect claimor clains and
is providing notice of the claimor clains pursuant to the
requi renents of this act. The notice of claimshall describe the
claimor clainms sufficiently to explain the nature of the
al | eged construction defects and if known the results of the
def ect s.

(b) Service.--Service of the notice of the claimshall be
t he equi val ent of service of a lawsuit or demand for arbitration
with respect to inposing on the contractor a | egal obligation to
pay as danages the cost of any repairs and/or nonetary paynent
made to settle the claim

(c) Evidence.--In addition, the claimant shall provide to
the contractor any evidence known to the claimant or in the
cl ai mant' s possession that depicts the nature and cause of the
construction defect, including expert reports, photographs and

vi deotapes. If evidence of the claimnt is discovered, disclosed
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or produced after a contractor's offer, the contractor may make
a new offer under section 5 which shall be the basis of the
determi nation of its reasonabl eness under section 5(h) and (i).
Section 4. Personal injury or death cl aimns.

This act shall not apply to any claimfor personal injury or
deat h.
Section 5. Procedure.

(a) Contents of notice.--

(1) In an action under this act, the clainmant shall, at
| east 75 days before initiating the action against a
contractor, provide service of witten notice of claimon the
contractor. The notice of claimshall:

(1) State that the claimant asserts a construction
defect claimand is providing notice of the claim
pursuant to the requirenents of this act.

(i1i) Describe the claimsufficiently to explain the
nature of the construction defect and the result of the
def ect.

(ti1) Include any evidence that describes the
construction defect that the clai mant possesses.

(2) Service under this subsection shall toll al
applicable statutes of limtation until 75 days after receipt
of notice of the claim
(b) Response.--Except as otherw se provided for under

subsection (g), wthin 15 days after service of the notice of
claim the contractor that has received the notice of claim
shall serve on the clainmant a witten response to the claim
whi ch:

(1) offers to settle the claimby nonetary paynent, the

maki ng of repairs or a conbination of both, wthout
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i nspection, including a tinmetable for the naking of the
paynent or repairs;

(2) proposes to inspect at the contractor's expense the
dwel ling that is the subject of the claimw thin 15 days; or

(3) rejects the claim
(c) Inspection of dwelling.--

(1) |If the contractor requests the opportunity to
i nspect the dwelling under subsection (b)(2), the clai mant
shall provide the contractor and its consultants reasonable
and tinmely access to inspect the dwelling in order to
docunent the defect and perform any destructive or
nondestructive tests necessary to evaluate the claim |If
testing is perforned, the clainmnt shall be notified of
testing and shall be provided the opportunity to be present
during testing. The contractor shall return the dwelling to
its pretesting condition.

(2) If an inspection reveals a condition that requires
additional testing, the contractor shall provide pronpt
notice to the claimant of the need for the additional
testing, and the clainmant shall provide reasonable and tinely
access to the dwelling. Additional testing, if necessary,
shall be conpleted within 15 days of the notice.

(3) If aclaimis asserted on behalf of owners of
mul tiple dwellings or nultiple owners of units within a
multifam |y conplex, the contractor shall be entitled to
i nspect each of the dwellings or units for which a defect has
been cl ai ned.

(d) Process follow ng inspection.--Wthin 15 days foll ow ng

conpl etion of an inspection or testing under subsection (c), the

contractor shall serve a witten response, including copies of <—
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all test reports, expert reports, photographs and vi deo tapes
THAT ARE NOT OTHERW SE PRI VI LEGED FROM DI SCOVERY UNDER LAW AND
WOULD BE DI SCOVERABLE | N A SUBSEQUENT LEGAL ACTI ON BY THE

CLAI MANT on the clai mant which

(1) offers to settle the claimby nonetary paynent, the
maki ng of repairs or a conbination of both, including a
timetabl e for making the paynent and/or repairs; or

(2) rejects the claim
(e) Notice of claimant's response. --

(1) The claimant shall accept or reject an offer by a
contractor under subsection (b)(1) or (d)(1) within 30 days
of receipt of the offer.

(2) If the claimant rejects the settlenment offer made by
the contractor under subsection (b) or (d), the clai mant
shall provide witten notice of the claimant's rejection to
t he contractor.

(3) If the claimant fails to respond as required under
paragraph (1), the contractor's offer of nonetary paynent or
offer to repair shall be deenmed to be rejected.

(4) After submtting notice under section 3, a claimant
may not initiate an action w thout conducting an in-person
nmeeting with the contractor in a good faith attenpt to
resolve the dispute. In the case of an association clai mant,
a majority of the association's board of directors shal
attend the neeting. A neeting is not required if the
contractor has failed to tinely respond to a claimant's
notice or refused or ignored a request for a neeting.

(f) dainmant's ability to bring an action.--1f the
contractor:

(1) rejects the claim
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(2) does not respond to a notice of claimw thin the
time franes under this section; or
(3) does not nake nonetary paynent or repair within the

proposed tinetable of an accepted offer, the clai mant may

1
2
3
4
5 bring an action against the contractor for the defect
6 described in the notice of claimwthout further notice,
7 notwi t hstanding the 75-day tine period set forth under
8 subsection (a).

9 (g) Construction defects involving physical safety of

10 occupants. --

11 (1) |If a construction defect poses an inmnent threat to
12 t he physical safety of the occupants of the dwelling, the

13 noti ce shall so advise the contractor, and the deadline for
14 the contractor's initial response under subsection (b) shal
15 be seven days after receipt of the notice.

16 (2) |If the contractor's response under subsection (b)
17 contains a request to inspect the dwelling, the contractor
18 shall arrange for the inspection within five days.

19 (3) If the contractor determ nes there is an inm nent
20 threat to physical safety, the contractor shall provide the
21 claimant with a proposal for a nonetary offer or offer to

22 repair within three days of the determ nation.

23 (4) Prior to the subm ssion of an offer by the

24 contractor under this subsection, either the claimnt or

25 contractor may take interimrepair steps to maintain the

26 structural integrity of the dwelling w thout prejudicing the
27 claimant's or contractor's clainms or defenses. A clainmant

28 may, W thout giving notice to the contractor, enploy a

29 contractor and such other persons as are necessary to nake
30 such imrediate repairs to a dwelling as are required to
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protect the health, safety and welfare of the occupants.

(h) Right of action.--If a claimant rejects a reasonabl e
of fer or does not permt the contractor to repair the defect
pursuant to an accepted offer to repair under subsection (e),
the claimant may not recover an anmount in excess of:

(1) the fair market value of the offer to repair the
construction defect or the actual cost of the repairs,
whi chever is |less; or

(2) the amount of the nonetary offer of settlenent.

(i) Reasonabl eness of nonetary offer or offer to repair.--

(1) For purposes of this section, the trier of fact
shal | determ ne the reasonabl eness of an offer. If the
clai mant has rejected a reasonable offer, the clai mant may
not recover costs or attorney fees incurred after the date of
rej ection.

(2) |If the contractor, through no fault of the clai mant,
fails to make a reasonable offer, this act shall not [imt
the renedi es available to a cl ai mant.

(j) Tinmely access for repairs.--1f a clainmant accepts a
contractor's offer to repair a construction defect, the clai mant
shall provide the contractor and its subcontractors, agents,
experts and consultants reasonable and tinely access to the
dwel ling to conplete the repairs within the tinmetable set forth
under the contractor's offer.

(k) Agreenent between clai mant and contractor.--Fol |l ow ng
servi ce under subsection (a), a claimant and a contractor nmay
alter the procedures under this act, including the tolling of
the statute of limtations, by mutual witten agreenent.

(') Limtation of liability.--In an action involving a

construction defect, a contractor shall not be liable for
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damages caused by:

(1) Normal shrinkage due to drying or settlenent of
construction conmponents with the tol erance of buil ding
st andar ds.

(2) The contractor's reasonable reliance on witten
information relating to the dwelling that was obtai ned from
of ficial governnment records or provided by a governnent
entity.

(3) Refusal of the claimant to reasonably allow the
contractor or the contractor's agents to performtheir
warranty service work.

Section 6. Additional construction defects.

A construction defect that is discovered after a claimant has
served notice under section 3(a) (relating to notice and
opportunity to repair) may be alleged in an action provided the
claimant conplies with the requirenents of section 5 (relating
to procedure) with respect to the defect.

Section 7. Destructive test.

No cl ai mant may enpl oy a person to perform destructive tests
to determi ne any danage or injury to a dwelling caused by a
construction defect unless reasonable prior notice and
opportunity to observe the tests are given to the contractor
agai nst whom an action nmay be brought as a result of the test.
Section 8. Construction.

Not hing in this act shall be construed as establishing a
cause of action on behalf of any claimnt or contractor.
Section 9. Notice required at time of contracting.

(a) Formof notice.--Upon entering into a contract to
construct a dwelling, the contractor shall give the owner or

buyer, as the case may be, notice of the contractor's rights to
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offer to cure construction defects or pay to settle a claim

agai nst the contractor for construction defects under this act

before a claimant nmay commence an action for the construction

defects. The notice shall be in 10-point bold type or greater,

shal |

be included as part of the contract and shall be in

substantially the following form

(b)

NOTI CE CONCERNI NG CONSTRUCTI ON DEFECTS
Pennsyl vani a | aw contai ns inportant requirenments you nust
foll ow before you may file a | egal action for defective
construction agai nst the contractor who constructed your
dwel I'ing or constructed your addition or appurtenance.
Pennsyl vania | aw requires that you provide the contractor
with witten notice by certified mail of any construction
conditions you allege are defective, with any evidence in
your possession that described the all eged defect so that
the contractor has the opportunity to nmake an offer to
repair or pay for the alleged construction defects.
You are not obligated to accept any offer made by the
contractor, but failure to accept a reasonable offer, as
determ ned by a court or other trier of fact, may limt
your recoverabl e danages. There are strict deadlines and
procedures under Pennsylvania |law, and failure to foll ow
them may affect your ability to file a legal action to
seek recovery for the defects. There may al so be
requi renents which nust be followed in a witten
warranty. It is recomended that you consult with an
attorney of your choosing if you have any questions about
your rights and obligations under the |aw.

Failure to include notice.--Failure to include the

notice in contracts entered into after the effective date of
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This act shall apply as foll ows:

(1) This act shall not affect a contractor's right to
seek contribution, indemity or recovery against a
subcontractor, supplier or design professional for any claim
made agai nst the contractor by a clai mant.

(2) This act shall not restrict, nodify or alter or
otherwise interfere with the obligations, terns or conditions
of an insurance policy.

(3) This act shall not apply to an insurer asserting a
cl ai m agai nst a contractor for paynents nade by the insurer
pursuant to an insurance policy covering the dwelling. A
cl ai munder this paragraph shall not be prejudiced, reduced
or otherw se nodified because of the failure of the clai mant

to conmply with this act.

Section 20. Ef fecti ve date.

This act shall take effect in 60 days.

C30L48VRD/ 20050H1467B3588 - 12 -



