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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1126 *55”

| NTRODUCED BY DORR, L. E. SMTH, ZW KL, FLECK, DOVBROABKI ,
SERAFI NI, McVERRY, MCALL, LIVENGOOD, GRIECO, F. E. TAYLOR
HEl SER, MARM ON, WAMBACH, DeVERTER, BURD, SIEM NSKI, GRUPPQ
FRAZI ER, RASCO, POIT, RI TTER, BROW, HALUSKA, BI TTLE,
KOMLYSHYN, RYBAK, CAPPABI ANCA, BELFANTI, CORDI SCO
GRABOWBKI , PRATT, COCHRAN, B. SM TH, NOYE, HAYES, JOHNSON,
GElI ST, PH LLIPS, CLYMER, COSLETT, EARLEY, RAPPAPORT AND
BLAUM APRIL 1, 1981

SENATOR JUBELI RER, RULES AND EXECUTI VE NOM NATI ONS, | N SENATE
RE- REPORTED AS AMENDED, NOVEMBER 10, 1982
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AN ACT
Requi ri ng every Comonweal th agency to award certain fees and
expenses in certain agency actions and providing for appeals
from deci sions of an adjudication officer.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Findings and pur pose.

(a) The General Assenbly finds that certain individuals,
partnershi ps, corporations and | abor and ot her organizations may
be deterred from seeking review of, or defendi ng against,
unr easonabl e action of adm nistrative agenci es because of the
expense involved in securing the vindication of their rights in
adm ni strative and revi ew proceedi ngs.

(b) The General Assenbly further finds that because of the

greater resources and expertise of the Comonweal th, the
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standard for an award of fees against the Commobnweal th agenci es
shoul d be different fromthe standard governing an award agai nst
a private litigant in certain situations.

(c) It is therefore the intent of the General Assenbly to:

(1) D mnish the deterrent effect of, seeking review of
or defendi ng agai nst, adm nistrative agency action by
providing in specified situations an award of attorney's
fees, expert witness fees, and other costs against the
Conmonweal t h.

(2) Deter the admi nistrative agencies of this
Commonweal th frominitiating substantially unwarranted
actions agai nst individuals, partnerships, corporations,
associ ations and ot her nonpublic entities.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"Adversary adjudication.” An adjudication as defined in 2

Pa. C.S. 8 101 (relating to definitions). The term does not

nelud i udi . F I : L -
Ei i F I F . L
H-eense— | NCLUDE AN ADJUDI CATI ON: <—

(1) ESTABLI SHI NG OR FI XI NG A RATE

(2) GRANTING REVI EW NG REVOKI NG OR SUSPENDI NG A
LI CENSE OR REGQ STRATI ON,

(3) RESOLVI NG DI SPUTES CONCERNI NG THE DI SM SSAL,
SUSPENSI ON, OR DI SCI PLI NE OF ANY EMPLOYEE OF THI S
COMWONVEALTH; OR

(4) 1 NVOLVI NG ANY CRI M NAL CHARGES, OR ALLEGATI ONS OF
OFFI CI AL W\RONGDOI NG,  CORRUPTI ON, MALFEASANCE OR M SFEASANCE.
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"Adj udi cation officer.”™ The deciding official, wthout
regard to whether the official is designated as an
adm ni strative |law judge, a hearing officer, exam ner, referee,

or otherw se, who presided at the adversary adjudicati on.

"Commonweal t h agency." Any ef—its—prineipal—departrents—of <—

agency—of—State—Governmrent— EXECUTI VE OR | NDEPENDENT AGENCY AS <—
DEFI NED BY SECTI ON 102, ACT OF OCTOBER 15, 1980 (P.L.950,

NO 164), KNOWN AS THE " COWONWEALTH ATTORNEYS ACT," AS WELL AS
THE AUDI TOR GENERAL, STATE TREASURER AND PUBLI C UTILITY
COW SSI ON.
"Fees and expenses." The reasonabl e expenses of expert
Wi t nesses, the reasonabl e cost of any study, analysis,
engi neering report, test or project which is found by the
adj udi cative officer or the court to be necessary for the
preparation of the party's case, reasonable attorney's fees and
any fee or charge required by law, rule or regulation to be paid
to the agency, court or officer of the agency or court. The
anount of fees awarded under this section shall be based upon
prevailing market rates for the kind and quality of the services
furni shed, except that:
(1) no expert witness shall be conpensated at a rate in
excess of the highest rate of conpensation for expert
wi t nesses paid by the agency invol ved; and
(2) attorney fees shall not be awarded in excess of $75
per hour unless an increase in the cost of living or a
special factor, such as the limted availability of qualified

attorneys for the proceeding, justifies a higher fee. No
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award of fees and expenses shall be nade where such fees and

expenses are | ess than $250, and no award shall be greater

t han $10, 000.

"Party." A party, as defined in 2 Pa.C.S. 8 101, which is an
i ndi vi dual, partnership, corporation, association or public or
private organi zati on other than an agency. The term does not
i ncl ude:

(1) any individual whose net worth exceeded $4,-000,000
$500, 000 at the tine the adversary adjudication was initiated
and any sol e owner of an unincorporated business, or any
partnership, corporation, association, association or
organi zati on whose net worth exceeded $5,6060,-008 $2, 000, 000
at the time the adversary adjudication was initiated; and

(2) any sole owner of an unincorporated business, or any
partnership, corporation, association or organization having
nore than 5806 250 enpl oyees at the tinme the adversary
adj udi cation was initiated.

(3) ANY PARTY REPRESENTED BY COUNSEL PAI D, DI RECTLY OR
I NDI RECTLY, I N WHCOLE OR I N PART, BY AN APPROPRI ATI ON, GRANT,
SUBSI DY OR LOAN MADE BY THE STATE, LOCAL OR FEDERAL
GOVERNMENT.

"PREVAI LI NG PARTY." A PARTY | N WHOSE FAVOR AN ADJUDI CATI ON
IS RENDERED ON THE MERI TS OF THE CASE OR WHO PREVAI LS DUE TO
W THDRAWAL OR TERM NATI ON OF CHARGES BY THE COVMONVEALTH AGENCY
OR VWHO OBTAI NS A FAVORABLE SETTLEMENT APPROVED BY THE
COVMONVEALTH AGENCY | NI TI ATI NG THE CASE

"SUBSTANTI ALLY JUSTI FI ED." THE PCSI TI ON OF AN AGENCY AS A
PARTY TO A PROCEEDI NG | S SUBSTANTI ALLY JUSTI FI ED WHEN SUCH
POSI TI ON HAS A REASONABLE BASI S | N LAW AND FACT. THE FAI LURE OF
AN AGENCY TO PREVAIL IN A PROCEEDI NG OR THE AGREEMENT OF AN
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ACGENCY TO SETTLE A CONTROVERSY, SHALL NOT RAlI SE A PRESUMPTI ON
THAT THE PCSI TI ON OF THE AGENCY WAS NOT SUBSTANTI ALLY JUSTI FI ED
Section 3. Award of fees and expenses in certain agency actions.
(a) A EXCEPT AS OTHERW SE PROVI DED OR PRCHI Bl TED BY LAW A <—
Commonweal th agency that initiates an adversary adjudication
shall award to a prevailing party, other than the Conmonwealt h,
fees and ot her expenses incurred by that party in connection
wi th that proceeding, unless the adjudicative officer finds that
the position of the agency, as a party to the proceedi ng, was
substantially justified or that special circunstances nake an
awar d unj ust.
(b) A party seeking an award of fees and expenses shal
submt an application for such award to the adjudicative officer
and a copy to the Commonweal th agency within 30 days after the
entry—of final—order—n FINAL DI SPOSI TI ON OF the adversary <—
adj udi cation. The application shall include:
(1) A showing that the applicant is a prevailing party
and is eligible to receive an award under this section.
(2) A clear statenent of the total amount sought,
i ncl udi ng:
(i) an itemzed list of fees fromany attorney,
agent or expert witness representing or appearing in
behal f of the party;
(ii) the actual tinme expended by such agent or
expert wtness; and
(ti1) the rate at which the fees and ot her expenses
wer e comnput ed.
(3) An allegation that the position of the Commonweal th
agency was not substantially justified.

(c) The adjudicative officer shall make a finding of what
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fees and expenses to be awarded, if any, within 30 days of
recei pt of the application and nay reduce the anount to be
awar ded, or deny an award, to the extent that the party during
the course of the proceedi ngs engaged i n conduct which unduly
and unreasonably protracted the final resolution of the matter
in controversy. The decision of the adjudicative officer under
this section shall be made a part of the record containing the
final decision in the adversary adjudication and shall include
witten findings and conclusions and the reasons or basis

t herefor.

(d) Any party to an adversary adjudication nmay subnmt a
brief to the adjudicative officer in support of its position as
to whet her fees and expenses shoul d be awarded.

(e) A party dissatisfied with the fee determ nati on nade
under subsection (a) may petition for |eave to appeal such fee
determ nation to the court having jurisdiction to review final
orders of a Conmonweal th agency under 42 Pa.C.S. (relating to
judiciary and judicial procedure). If the court denies the
petition for | eave to appeal, no appeal nay be taken fromthe
denial. If the court grants the petition, it may nodify the fee
determination only if the court finds that the failure to nake
an award or the cal cul ation of the anmobunt was an abuse of
di scretion by the adjudicative officer.

(f) In the event a party appeals the underlying decision of
t he adversary adjudi cation, the court having jurisdiction over
appeal s fromthat Commonweal th agency shall forward fees and
expenses to a prevailing party, other than the Conmonwealth,
unl ess the court finds that during such adversary adjudication
the position of the Comonweal th agency was substantially

justified, or that special circunstances make an award unjust.
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1 (g) A judgnent of fees and expenses awarded to a prevailing
2 party under this section shall be payable by the Commonweal t h
3 agency out of its annual General—Fund appropriation for general
4  gevernrent.

5 Seection—4—-FEfectivedate-
6 Fhi-s—aet—shatH—take—-effeet—July—1—1982and—shall—expireJuly
7 1—1985—unl-ess—sooner—reenacted—or—anended— GOVERNVENT, EXCEPT
8 WHERE NO CGENERAL GOVERNMVENT FUNDS ARE AVAI LABLE, OQUT OF I TS

9 CENERAL ADM NI STRATI VE FUNDS. | N THE EVENT SUFFI Cl ENT FUNDS ARE
10 NOT AVAI LABLE TO PAY ALL AWARDS, EACH AWARD SHALL BE PRORATED

11 ACCORDI NGLY AND THE UNPAI D BALANCE PROVI DED FROM ANY SUBSEQUENT
12 APPROPRI ATI ONS MADE TO THE ACGENCY.

13 SECTION 4. RULES AND REGULATI ONS.

14 (A) THE GOVERNOR S OFFI CE OF BUDGET AND ADM NI STRATI ON SHALL
15 PROMULGATE GUI DELI NES OR UNI FORM PROCEDURES FOR THE SUBM SSI ON
16 AND CONSI DERATI ON OF APPLI CATI ONS FOR AN AWARD OF FEES AND OTHER
17 EXPENSES.

18 (B) AFTER CONSULTATI ON W TH THE SECRETARY COF BUDGET AND

19 ADM NI STRATI ON, EACH AGENCY SHALL BY RULE ESTABLI SH SPECI FI C

20 PROCEDURES FOR THE SUBM SSI ON AND CONSI DERATI ON OF APPLI CATI ONS
21 FOR AN AWARD OF FEES AND OTHER EXPENSES FOR ADJUDI CATI VE

22 PROCEEDI NGS BEFORE THE AGENCY, OR MAY ADOPT THE UNI FORM

23 PROCEDURES RECOMVENDED BY THE SECRETARY.

24 (© WHENEVER AN AWARD OF FEES OR OTHER EXPENSES | S MADE, THE
25 AGENCY SHALL PROVI DE A REPORT TO THE SECRETARY OF BUDGET AND

26 ADM NI STRATI ON EXPLAI NI NG WHY THE AWARD WAS GRANTED, AND

27 | DENTI FYI NG WHATEVER REMEDI AL ACTI ONS ARE NECESSARY TO AVA D

28 FUTURE ADVERSARY ADJUDI CATI ONS BEI NG UNDERTAKEN W THOUT

29 SUBSTANTI AL JUSTI FI CATI ON.

30 (D) THE SECRETARY OF BUDGET AND ADM NI STRATI ON SHALL, ON
19810H1126B3697 - 7 -



JULY 1 OF EACH YEAR, PROVI DE A REPORT TO THE GENERAL ASSEMBLY ON
AVWARDS MADE PURSUANT TO THI S ACT.
SECTI ON 5. REPORT TO GENERAL ASSEMBLY.

NOT LATER THAN JANUARY 1, 1987 THE SECRETARY OF BUDGET AND
ADM NI STRATI ON SHALL TRANSM T A REPORT TO THE GENERAL ASSEMBLY
REGARDI NG THE COST AND EFFECTI VENESS OF THI S ACT TOGETHER W TH A
RECOMVENDATI ON FOR | TS TERM NATI ON, CONTI NUATI ON OR AMENDMENT.
SECTI ON 6. EFFECTI VE DATE.
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(A) EXCEPT AS PROVIDED I N SUBSECTION (B), THIS ACT SHALL
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TAKE EFFECT JULY 1, 1983.

=
=

(B) SECTION 4 SHALL TAKE EFFECT | MVEDI ATELY.

=
N

(© TH'S ACT SHALL EXPIRE JULY 1, 1987 UNLESS SOONER

=
w

REENACTED OR AMENDED.
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