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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1126 *55”

| NTRODUCED BY DORR, L. E. SMTH, ZW KL, FLECK, DOVBROABKI ,
SERAFI NI, McVERRY, MCALL, LIVENGOOD, GRIECO, F. E. TAYLOR
HEl SER, MARM ON, WAMBACH, DeVERTER, BURD, SIEM NSKI, GRUPPQ
FRAZI ER, RASCO, POIT, RI TTER, BROW, HALUSKA, BI TTLE,
KOMLYSHYN, RYBAK, CAPPABI ANCA, BELFANTI, CORDI SCO
GRABOWBKI , PRATT, COCHRAN, B. SM TH, NOYE, HAYES, JOHNSON,
GElI ST, PH LLIPS, CLYMER, COSLETT, EARLEY AND RAPPAPORT,
APRIL 1, 1981

REFERRED TO COVWM TTEE ON BUSI NESS AND COVWERCE, APRIL 1, 1981
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AN ACT
Requi ri ng every Comonweal th agency to award certain fees and
expenses in certain agency actions and providing for appeals
from deci sions of an adjudication officer.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Findings and pur pose.

(a) The General Assenbly finds that certain individuals,
partnershi ps, corporations and | abor and ot her organi zati ons may
be deterred from seeking review of, or defendi ng agai nst,
unr easonabl e action of adm nistrative agenci es because of the
expense involved in securing the vindication of their rights in
adm ni strative and revi ew proceedi ngs.

(b) The General Assenbly further finds that because of the

greater resources and expertise of the Comonweal th, the

standard for an award of fees against the Commopbnweal th agenci es



shoul d be different fromthe standard governing an award agai nst
a private litigant in certain situations.
(c) It is therefore the intent of the General Assenbly to:

(1) D mnish the deterrent effect of, seeking review of
or defendi ng agai nst, adm nistrative agency action by
providing in specified situations an award of attorney's
fees, expert witness fees, and other costs against the
Conmonweal t h.

(2) Deter the adm nistrative agencies of this
Commonweal th frominitiating substantially unwarranted
actions agai nst individuals, partnerships, corporations,
associ ations and ot her nonpublic entities.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"Adversary adjudication.” An adjudication as defined in 2
Pa. C.S. 8 101 (relating to definitions). The term does not
i ncl ude an adjudi cation for the purpose of establishing or
fixing a rate or for the purpose of granting or reviewing a
i cense.

"Adj udi cation officer.” The deciding official, wthout
regard to whether the official is designated as an
adm ni strative |law judge, a hearing officer, exam ner, referee,
or otherw se, who presided at the adversary adjudicati on.

"Commonweal th agency.” Any of its principal departnents of
t he Executive Branch of State Governnent and all bureaus,
boards, divisions, conm ssions, councils, authorities or
agenci es t hereunder and any i ndependent comm ssion, board or

agency of State Governnent.
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"Fees and expenses." The reasonabl e expenses of expert
Wi t nesses, the reasonabl e cost of any study, analysis,
engi neering report, test or project which is found by the
adj udi cative officer or the court to be necessary for the
preparation of the party's case, reasonable attorney's fees and
any fee or charge required by law, rule or regulation to be paid
to the agency, court or officer of the agency or court. The
anount of fees awarded under this section shall be based upon
prevailing nmarket rates for the kind and quality of the services
furni shed, except that:

(1) no expert witness shall be conpensated at a rate in
excess of the highest rate of conpensation for expert
wi t nesses paid by the agency invol ved; and

(2) attorney fees shall not be awarded in excess of $75
per hour unless an increase in the cost of living or a
special factor, such as the limted availability of qualified
attorneys for the proceeding, justifies a higher fee. No
award of fees and expenses shall be nade where such fees and
expenses are |l ess than $250, and no award shall be greater
t han $10, 000.

"Party." A party, as defined in 2 Pa. C.S. § 101, which is
an individual, partnership, corporation, association or public
or private organi zation other than an agency. The term does not
i ncl ude:

(1) any individual whose net worth exceeded $1, 000, 000
at the time the adversary adjudication was initiated and any
sol e owner of an unincorporated business, or any partnership,
corporation, association, association or organization whose
net worth exceeded $5, 000,000 at the time the adversary

adj udi cation was initiated; and
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(2) any sole owner of an unincorporated business, or any
partnership, corporation, association or organization having
nore than 500 enpl oyees at the tine the adversary
adj udi cation was initiated.

Section 3. Award of fees and expenses in certain agency actions.

(a) A Conmmonweal th agency that initiates an adversary
adj udi cation shall award to a prevailing party, other than the
Commonweal th, fees and ot her expenses incurred by that party in
connection with that proceeding, unless the adjudicative officer
finds that the position of the agency, as a party to the
proceedi ng, was substantially justified or that special
ci rcunst ances nake an award unj ust.

(b) A party seeking an award of fees and expenses shal
submt an application for such award to the adjudicative officer
and a copy to the Commonweal th agency within 30 days after the
entry of final order in the adversary adjudication. The
application shall include:

(1) A showing that the applicant is a prevailing party
and is eligible to receive an award under this section.

(2) A clear statenent of the total amount sought,

i ncl udi ng:

(i) an itemzed list of fees fromany attorney,
agent or expert witness representing or appearing in
behal f of the party;

(ii) the actual tinme expended by such agent or
expert wtness; and

(ti1) the rate at which the fees and ot her expenses
wer e comnput ed.

(3) An allegation that the position of the Commonweal th

agency was not substantially justified.
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(c) The adjudicative officer shall make a finding of what
fees and expenses to be awarded, if any, within 30 days of
recei pt of the application and nay reduce the anount to be
awar ded, or deny an award, to the extent that the party during
the course of the proceedi ngs engaged i n conduct which unduly
and unreasonably protracted the final resolution of the matter
in controversy. The decision of the adjudicative officer under
this section shall be made a part of the record containing the
final decision in the adversary adjudication and shall include
witten findings and conclusions and the reasons or basis
t herefor.

(d) Any party to an adversary adjudication may subnmt a
brief to the adjudicative officer in support of its position as
to whet her fees and expenses shoul d be awarded.

(e) A party dissatisfied with the fee determ nati on nade
under subsection (a) may petition for |eave to appeal such fee
determ nation to the court having jurisdiction to review final
orders of a Conmonweal th agency under 42 Pa.C.S. (relating to
judiciary and judicial procedure). If the court denies the
petition for | eave to appeal, no appeal nay be taken fromthe
denial. If the court grants the petition, it may nodify the fee
determination only if the court finds that the failure to nake
an award or the cal cul ation of the anmobunt was an abuse of
di scretion by the adjudicative officer.

(f) In the event a party appeals the underlying decision of
t he adversary adjudication, the court having jurisdiction over
appeal s fromthat Commonweal th agency shall forward fees and
expenses to a prevailing party, other than the Conmonwealth,
unl ess the court finds that during such adversary adjudication

the position of the Comonweal th agency was substantially

19810H1126B1249 - 5 -



justified, or that special circunstances make an award unjust.

(g) A judgnent of fees and expenses awarded to a prevailing
party under this section shall be payable by the Commonweal t h
agency out of its annual General Fund appropriation for general
gover nient .

Section 4. Ef fecti ve date.
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This act shall take effect July 1, 1982.
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