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AN ACT

Providing for prograns for prescription drug price reduction in
this Commonweal th; and providing for a penalty.
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Ef fecti ve date.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

CHAPTER 1
PRELI M NARY PROVI SI ONS
Short title.

This act shall be known and nmay be cited as the Prescription

Drug Price Reduction Act.

Legi sl ative findings.
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The General Assenbly hereby finds that:

(1) Pharnaceutical conpanies are charging the citizens
of Pennsyl vani a excessive prices for prescription drugs,
denyi ng them access to nedically necessary health care and
threatening their health and safety. Many Pennsyl vani a
citizens are admitted to or treated at hospitals each year
because they cannot afford the drugs prescribed for themthat
coul d have prevented the need for hospitalization. Many
ot hers nmust enter expensive institutional care settings
because they cannot afford the necessary prescription drugs
that coul d have supported them outside of an institution. Al
Pennsyl vania citizens are threatened by the possibility that,
when they need nedically necessary prescription drugs nost,
they may be unable to afford their doctor's recomended
treat nent.

(2) Ctizens of Pennsylvania and ot her Americans pay the
hi ghest prices in the world for prescription drugs, prices
that result in extrenely high profits for pharmaceutica
compani es.

(3) Prescription drug costs represent the fastest
growing itemin health care and are a driving force in
rapidly increasing hospital costs and insurance rates.

(4) Excessive pricing for prescription drugs threatens
Pennsylvania's ability to assist with the health care costs
of its citizens, underm nes the financial capacity of
Pennsyl vani a conmunities to neet the educational needs of its
children, hurts the ability of the business community to
provi de health i nsurance coverage to Pennsylvania' s work
force and has a negative effect on its econony. The General

Assenbly finds that affordability is critical in providing
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access to prescription drugs for Pennsylvani a residents.
Section 103. Legislative intent.

The CGeneral Assenbly finds and declares as foll ows:

It is the intent of the General Assenbly to provide access
for all Pennsylvania citizens to nedically necessary
prescription drugs at the | owest possible prices.

Section 104. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Average whol esale price.” The whol esale price charged on a
specific commodity that is assigned by the drug manufacturer and
is listed in a nationally recognized drug pricing file.

"Conmi ssion.” The Pennsylvania Prescription Drug Advi sory
Conmi ssi on.

"Departnent."” The Departnent of Health of the Conmonwealt h.

"Director.” The director of the Pennsylvania Prescription
Drug Advi sory Comnmi ssi on.

"Federal supply schedule.” The price catal og containing
goods avail abl e for purchase by Federal agencies. Drug prices on
t he Federal supply schedule are negotiated by the Departnent of
Veterans Affairs and are the best publicly available indicator
of the prices drug conpani es charge favored custoners.

"Fund." The Pennsyl vani a Rx Fund.

“Initial discounted price." A price that is |less than or
equal to the average whol esale price, mnus 6% plus any
di spensing fee provided under the Medicaid program

"Labeler.™ A entity or person that receives prescription
drugs from a manufacturer or whol esal er and repackages those

drugs for later retail sale and that has a | abel er code fromthe

20010H0444B0624 - 4 -
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Federal Food and Drug Admi nistration under 21 CFR § 207. 20
(relating to who nust register and submit a drug |ist).

"“Manuf acturer.” A manufacturer of prescription drugs and
i ncludes a subsidiary or affiliate of a manufacturer.

"Medi caid program ™ The nedi cal assistance program
establ i shed and operated by the Departnent of Public Welfare
pursuant to Subarticle (f) of Article IV of the act of June 13,
1967 (P.L.31, No.21), known as the Public Wl fare Code.

"PACE program " The Pharnmaceutical Assistance Contract for
the El derly program provided for in Chapter 5 of the act of
August 26, 1971 (P.L.351, No.91), known as the State Lottery
Law.

"PACENET program " The Pharmaceutical Assistance Contract
for the Elderly Needs Enhancenent Tier program provided for in
Chapter 5 of the act of August 26, 1971 (P.L.351, No.91), known
as the State Lottery Law.

"Participating retail pharmacy” or "retail pharmacy.” A
retail pharmacy |located in this Comonweal th, or another
busi ness |icensed to dispense prescription drugs in this
Commonweal th, that participates in the Pennsyl vania Rx Program
and that provides discounted prices to residents as provided in
section 504.

"Pharmacy benefit nmanager.” An entity that procures
prescription drugs at a negotiated rate under a contract.

"Prescription drug.” A legend drug, insulin, an insulin
syringe or an insulin needle eligible for which a prescription
is required.

"Program "™ The Pennsyl vania Rx Program

"Qualified resident.”" A resident of this Comonweal th who

has obtained fromthe Departnent of Health a Pennsyl vani a Rx

20010H0444B0624 - 5 -
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enrol | ment card.

"Secondary discounted price." A price that is equal to or
| ess than the initial discounted price mnus the amount of any
rebate paid by the Commonweal th to the participating retai
phar macy.

"Secretary."” The Secretary of Health of the Conmonwealt h.

" St at e-sponsored program” The PACE and PACENET program the
nmedi cal assi stance program the Pennsyl vani a Enpl oyee Benefit
Trust Fund, the State Enpl oyees' Retirenent System the Public
School Enpl oyees' Retirement System or any other State agency or
desi gnat ed pharmaceutical programthat purchases or arranges for
t he purchase of prescription medications.

CHAPTER 3
PRESCRI PTI ON DRUG PRI CE REDUCTI ON
Section 301. Pennsylvania Prescription Drug Advisory
Conmi ssi on.

(a) Establishnent.--The Pennsyl vania Prescription Drug
Advi sory Comm ssion is hereby established. The comm ssion shal
consi st of the followng 12 nenbers:

(1) Three nenbers of the public, appointed by the
President pro tenpore of the Senate, one of whom nust
represent the interests of senior citizens.

(2) Three nenbers of the public, appointed by the
Speaker of the House of Representatives, one of whom nust
represent the interests of senior citizens.

(3) Two nenbers of the health care conmunity who are
authorized by the laws of this Commonwealth to prescribe
drugs, appointed by the Governor.

(4) Two pharmaci sts, appointed by the Governor. To be

appointed to and remain on the comm ssion, each pharnaci st

20010H0444B0624 - 6 -
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must :

(i) Be licensed to practice pharnacy and be engaged

in the practice of retail pharmacy in this Comobnweal t h.

(i1i) Have at least five years of experience in this

Commonweal th as a |icensed pharnaci st.

(ii1) Be a resident of this Conmonweal t h.

(5) The secretary and the Secretary of the Commonweal th
or their designees, both of whom shall serve as ex officio,
nonvoti ng nmenbers.

(b) Terms.--Menbers of the board serve for terns of three
years and may be reappointed for a second term Menbers shal
serve until their successor is qualified.

(c) Meetings.--The board shall neet at | ease once per nonth.
Al'l neetings shall be subject to 65 Pa.C.S. Ch. 7 (relating to
open neeti ngs).

(d) Duties.--The duties of the comm ssion shall include, but
not be limted to, the foll ow ng:

(1) To review access to prescription drugs for residents
of this Commonweal th including, but not limted to, pricing
and affordability information.

(2) To advise the secretary on access to prescription
drugs and prescription drug prices, including, but not
limted to:

(i) Insurance and third-party paynents for
prescription drugs.

(ii) The need for maximumretail prices.

(tit) If maximumretail prices are established, the
procedures for adoption and periodic review of maxi num
retail prices.

(iv) The procedures for establishing maxi numretai

20010H0444B0624 - 7 -
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prices for new prescription drugs and for revi ew ng

maxi mum retail prices of selected drugs.

(v) The procedures for phasing out or term nating
maxi mum retail prices.

(3) To advise the secretary on the adoption of rules
necessary to inplenent this chapter.

(4) To report to the secretary, the General Assenbly and
the Governor by April 1, 2002, and annually thereafter by the
second week in January, any reconmendations for action
regardi ng access to and the pricing of the prescription
dr ugs.

(e) Director; staffing.--The secretary shall appoint a
di rector who shall performthe duties del egated by the
commi ssion, including the adm nistration of staff assigned to
t he comm ssion. The departnent shall provide appropriate |evels
of staffing to assist the comm ssion.

(f) Cooperation.--In performng its duties, the conm ssion
shal | cooperate and work with the departnment, the Departnent of
Agi ng, the Departnent of Revenue, the Departnent of State and
t he Departnent of Public Welfare, the Secretary of
Adm ni stration, the State Enployees' Retirement Board, the
Publ i ¢ School Enpl oyees' Retirenent Board, the State Board of
Pharmacy and t he Bureau of Professional and Cccupati onal
Affairs.

Section 302. Energency drug pricing.

(a) Emergency drug pricing procedures.--The foll ow ng
provi sions apply to determ nations regardi ng maxi num r et ai
prices for prescription drugs and to the procedures for
establishing those prices.

(1) By July 1, 2003, the departnent shall adopt rul es

20010H0444B0624 - 8 -
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and regul ati ons establishing the procedures for adoption and
periodic review of maximumretail prices, the procedures for
establishing maximumretail prices for new prescription drugs
and for reviewi ng maximumretail prices of selected drugs and
t he procedures for phasing out or term nating maxi mumr et ai
prices. The secretary shall consult with and consider the
recommendat i ons of the comm ssion regarding the rules prior
to adopting rules pursuant to this subsection.

(2) By January 5, 2004, the secretary shall determ ne
whet her the cost of prescription drugs provided to qualified
residents under the Pennsylvania Rx Programis reasonably
conparable to the | owest cost paid for the sane drugs
delivered or dispensed in this Coomonwealth. In making this
determ nation the follow ng provisions shall apply:

(i) The secretary shall review prescription drug use
in the Medicaid programusing data fromthe nost recent
six-nmonth period for which data is avail abl e.

(i1i) The secretary shall determ ne the 100 drugs for
whi ch the nost units were provided and the 100 drugs for
which the total cost was the highest, using the data
revi ewed in subparagraph (i).

(ti1) The secretary shall determ ne the cost of each
prescription drug listed in subparagraph (ii) for
qual i fied residents provided those drugs under the
Pennsyl vania Rx Programon a certain date. The average
cost for each such drug nust be cal cul at ed.

(iv) The secretary shall determ ne the | owest cost
of each prescription drug listed in subparagraph (ii)
pai d by any purchaser on the date that is used for

subparagraph (iii) delivered or dispensed in this

20010H0444B0624 - 9 -
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Commonweal th, taking into consideration the Federal
supply schedul e and prices paid by pharnmaceuti cal
benefits nmanagers and by | arge purchasers and excl udi ng
drugs purchased through the Pennsyl vania Rx Program The
average cost for each such drug nust be cal cul at ed.

(v) The secretary shall establish nmaxi mumretai
prices for any or all prescription drugs sold in this
Commonweal th if the average cost for one or nore
prescription drugs under the Pennsylvania Rx Program as
determi ned in subparagraph (iii) is not reasonably
conparable to the average | owest cost for the sanme drug
or drugs as determ ned in subparagraph (iv). Mxinum
prescription drug prices established under this
subpar agr aph nust take effect July 1, 2004.

(3) In establishing maximumretail prices under this
par agr aph, the secretary shall consider the advice of the
commi ssion and shall follow procedures set forth by rules and
regul ati ons adopted by the departnent.

(b) Select prescription drugs.--In making a determ nation
under this section, the secretary may rely on pricing
informati on on a sel ected nunber of prescription drugs if that
list is representative of the prescription drug needs of the
residents of this Conmonwealth and is nade public as part of the
process of establishing maxi mumretail prices.

(c) Public health or welfare.--The secretary nmay take
actions that the secretary determ nes necessary if there is a
severe limtation or shortage of or |ack of access to
prescription drugs in this Conmonwealth that could threaten or
endanger the public health or welfare.

Section 303. Appeals by retailer.

20010H0444B0624 - 10 -
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(a) Appeals.--Aretailer of prescription drugs nmay appeal
the maximumretail price of a prescription drug established
pursuant to this section to the secretary.

(b) Conmonweal th court.--Rulings on appeals by the
conmmi ssion may be appeal ed to the Conmonweal th Court.

(c) Effect of appeal.--The filing of an appeal shall not
del ay the inplenmentation of the maxi num price inposed by the
conmi ssi on.

(d) Enforcenent.--A violation of the maxinumretail prices
establ i shed under this section shall be deenmed a violation of
the act of Decenber 17, 1968 (P.L.1224, No.387), known as the
Unfair Trade Practices and Consuner Protection Law.

CHAPTER 5
PENNSYLVANI A RX PROGRAM
Section 501. Pennsylvania Rx Program

(a) Establishnent.--The Pennsylvania Rx Programis
established to reduce prescription drug prices for residents of
this Cormonweal th. The programis designed for the Comobnweal th
to utilize manufacturer rebates and pharmacy di scounts to reduce
prescription drug prices. In inplenenting the program the
Commonweal th shall serve as a pharnmacy benefit nmanager in
establishing rebates and di scounts on behalf of qualified
resi dents.

(b) Goals.--The CGeneral Assenbly finds that affordability is
critical in providing access to prescription drugs for
Commonweal th residents. This chapter is enacted by the General
Assenbly to enable the Cormonwealth to act as a pharnmacy benefit
manager in order to nake prescription drugs nore affordable for
qgual i fied Conmonweal th residents, thereby increasing the overal

heal th of Commonweal th residents, pronoting healthy communities

20010H0444B0624 - 11 -
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and protecting the public health and welfare. It is not the
intention of the Cormonwealth to di scourage enpl oyers from
of fering or paying for prescription drug benefits for their
enpl oyees or to replace enpl oyer-sponsored prescription drug
benefit plans that provide benefits conparable to those made
avai l able to qualified Conmonweal th residents under this
chapter.

Section 502. Rebate agreenent.

A drug manufacturer or |abeler that sells prescription drugs
in this Cormonweal th through a State-sponsored program shal
enter into a rebate agreenent with the departnent for this
program The rebate agreenent nust require the manufacturer or
| abel er to nake rebate paynents to the Commobnweal th each
cal endar quarter or according to a schedul e established by the
depart nment.

Section 503. Rebate anount.

The secretary shall negotiate the anmount of the rebate
required froma manufacturer or |abeler in accordance with this
section, taking into consideration:

(1) The rebate cal cul ated under the Medicaid Rebate

Program pursuant to 42 U S.C. 8§ 1396r-8, the average

whol esal e price of prescription drugs and any ot her

i nformation on prescription drug prices and price discounts.

(2) Obtaining an initial rebate anount equal to or
greater than the rebate cal cul ated under the Medicai d Rebate

Program pursuant to 42 U.S.C. § 1396r-8.

(3) Obtaining an anmount equal to or greater than the
anount of any discount, rebate or price reduction for
prescription drugs provided to the Federal Governnent wth

respect to the rebate taking effect no later than Cctober 1

20010H0444B0624 - 12 -
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Section 504. Discounted prices for qualified residents.

(a) Discount.--Any participating retail pharmacy that sells
prescription drugs covered by a rebate agreenent pursuant to
section 502 shall discount the retail price of those drugs sold
to qualified residents.

(b) Establishnent.--The departnent shall establish
di scounted prices for drugs covered by a rebate agreenent and
shall pronote the use of efficacious and reduced-cost drugs,
taking into consideration reduced prices for Conmonweal th and
federally capped drug prograns, differential dispensing fees,
adm ni strative overhead and incentive paynents.

(c) Initial discounted price.--A participating retai
pharmacy shall offer the initial discounted price beginning
January 1, 2002.

(d) Secondary discounted price.--A participating retai
pharmacy shall offer the secondary discounted price no |ater
t han Cctober 1, 2002.

(e) Amount of discounted prices.--The departnment shal
consi der an average of all rebates provided pursuant to section
503, weighted by sales of drugs subject to these rebates over
the nost recent 12-nonth period for which the information is
avai l able in determ ning the amount of discounted prices.
Section 505. Operation of program

(a) Requirenments.--The requirenents of this section shal
apply to participating retail pharnmacies.

(b) Disclosure.--The State Board of Pharmacy shall adopt
rul es and regul ations requiring disclosure by participating
retail pharmacies to qualified residents of the anount of

savings provided as a result of the program The rul es nust

20010H0444B0624 - 13 -
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consi der and protect information that is proprietary in nature.

(c) Charges.--The departnent may not inpose transaction
charges under this programon retail pharmacies that submt
clainms or receive paynents under the program

(d) Verification.--A participating retail pharnmacy shal
submt clainms to the departnment to verify the anmount charged to
qual i fied residents under section 504.

(e) Reinbursenent.--The departnent nust reinburse a
participating retail pharmacy for discounted prices provided to
qual i fied residents under section 504 and professional fees on a
weekly or biweekly basis, which nust be set by the secretary.
The amount of the initial professional fee nust be set at $3 per
prescription.

(f) Confidentiality.--The departnment shall coll ect
utilization data fromthe participating retail pharnacies
submtting clainms necessary to cal culate the anmount of the
rebate fromthe manufacturer or |abeler. The departnent shal
protect the confidentiality of all information subject to
confidentiality protection under Federal or State |aw.

Section 506. Action with regard to nonparticipating
manuf acturers and | abel ers.

The nanes of manufacturers and | abel ers who do not enter into
rebate agreenents pursuant to this chapter are public
i nformati on. The departnment shall release this information to
health care providers and the public. The departnent shal
i npose prior authorization requirenments in the Medicaid program
as permtted by law, for the dispensing of prescription drugs
provi ded by those manufacturers and | abel ers.

Section 507. Discrepancies in rebate anounts.

Di screpancies in rebate amounts shall be resol ved using the

20010H0444B0624 - 14 -
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process established in this section:
(1) |If there is a discrepancy in the manufacturer's or

| abel er's favor between the anount clainmed by a pharmacy and

t he amount rebated by the manufacturer or |abeler, the

departnent, at the departnent's expense, may hire a nutually

agr eed- upon i ndependent auditor. If a discrepancy still
exists following the audit, the manufacturer or |abel er shal
justify the reason for the discrepancy or nake paynent to the
departnent for any additional anmount due.

(2) |If there is a discrepancy against the interest of

t he manufacturer or labeler in the information provided by

the departnent to the manufacturer or |abeler regarding the

manufacturer's or |abeler's rebate, the manufacturer or

| abel er, at the manufacturer's or |abeler's expense, nay hire

a mutual |y agreed-upon i ndependent auditor to verify the

accuracy of the data supplied to the departnent. If a

di screpancy still exists following the audit, the departnent

shall justify the reason for the discrepancy or refund to the

manuf act urer any excess paynent made by the manufacturer or

| abel er.

Section 508. Pennsylvani a Rx Fund.

(a) Establishnent.--The Pennsylvania Rx Fund is established
to receive revenue from manufacturers and | abel ers who pay
rebates as provided in section 502 and any appropriations or
al | ocati ons designated for the fund.

(b) Purposes.--The purposes of the fund are to:

(1) Reinburse retail pharmacies for discounted prices

provided to qualified residents pursuant to section 504.

(2) Reinburse the departnent for contracted services,

adm ni strative and associ ated conputer costs, professional

20010H0444B0624 - 15 -
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fees paid to participating retail pharmaci es and ot her

reasonabl e program costs.

(3) Benefit the PACE and PACENET prograns.
Section 509. Annual summary report.

The departnent shall report the enrollment and financial
status of the programto the General Assenbly by the second week
in January each year
Section 510. Obligations of departnent.

The departnent shall establish sinplified procedures for
determining eligibility and issuing Pennsylvania Rx enrol | nent
cards to qualified residents and shall undertake outreach
efforts to build public awareness of the program and naxim ze
enrol I ment of qualified residents. The departnent may adjust the
requi renents and terns of the programto accommbdate any new
federally funded prescription drug prograns.

Section 511. Contracting.

The departnent may contract with a third party or third
parties to adm ni ster any or all conponents of the program
including, but not limted to, outreach, eligibility, clainms,
adm ni stration and rebate recovery and redi stribution.

Section 512. Medical assistance prograrns.

The departnent shall adm nister the program and ot her nedi cal
and pharmaceuti cal assistance prograns in a nmanner that is
advant ageous to the progranms and to the enrollees in those
progranms. In inplenenting this section, the departnent nmay
coordi nate the other prograns and this program and nay take
actions to enhance efficiency, reduce the cost of prescription
drugs and nmaxi m ze the benefits to the prograns and enrol |l ees,

i ncludi ng providing the benefits of this programto enrollees in

ot her prograns.

20010H0444B0624 - 16 -
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Section 513. Rules and regul ations.

The departnent shall adopt rules and regul ations to inplenent
this section.
Section 514. \aivers.

The departnent may seek any wai vers of Federal law, rule or
regul ati on necessary to inplenent the provision of this chapter.
CHAPTER 7
PROFI TEERI NG | N PRESCRI PTI ON DRUGS

Section 701. Profiteering in prescription drugs.

(a) Profiteering.--A manufacturer, distributor or |abeler of
prescription drugs engages in illegal profiteering if that
manuf acturer, distributor or |abeler:

(1) exacts or demands an unconsci onabl e price;

(2) exacts or demands prices or terns that |ead to any
unjust or unreasonable profit;

(3) discrimnates unreasonably agai nst any person in the
sal e, exchange, distribution or handling of prescription
drugs dispensed or delivered in this Commonweal th; or

(4) intentionally prevents, limts, |lessens or restricts
the sale or distribution of prescription drugs in this
Commonweal th in retaliation for the provisions of this
chapter.

(b) Right of action and damages.--The Commonweal th may bring
a civil action for a direct or indirect injury to any person,
group of persons, the Commonwealth or a political subdivision of
t he Comonweal th caused by a violation of this chapter. If the
Commonweal th prevails, the defendant shall pay trebl e damages
and the costs of suit, including necessary and reasonabl e
i nvestigative costs, reasonabl e expert fees and reasonable

attorney fees. Punitive damages may be awarded for a willful or
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repeated violation of this section. The danages must be
equitably distributed by the Coomonwealth to all injured parties
after deductions of the costs of distribution.

(c) Guvil violation.--Each violation of this sectionis a
civil violation for which the Attorney General nay obtain, in
addition to other remedies, injunctive relief and a civil
penalty in an ampbunt not to exceed $100, 000, plus the costs of
suit, including necessary and reasonabl e i nvestigative costs,
reasonabl e expert fees and reasonabl e attorney fees.

(d) Unfair trade practice.--A violation of this section
shal | be deened a violation of the act of Decenmber 17, 1968
(P.L.21224, No.387), known as the Unfair Trade Practices and
Consumer Protection Law.

Section 702. Investigation by Attorney General.

The Attorney Ceneral, upon the Attorney General's own
initiative or upon petition of the secretary or of 50 or nore
residents of this Conmonweal th, shall investigate suspected
vi ol ations of this chapter.

Section 703. Agreenents with governnents of other jurisdictions
and other entities.

The Commonweal th may negotiate and enter into purchasing
alliances and regional strategies with the governnents of other
jurisdictions and with other public and private entities for the
pur pose of reducing prescription drug prices for residents of
t hi s Commonweal t h.

CHAPTER 49
M SCELLANEQUS PROVI SI ONS
Section 4901. Appointnments and first neeting of Pennsylvani a
Prescription Drug Advisory Comm ssion.

Al'l appoi ntnents nust be conpleted no |later than 30 days
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following the effective date of this act. The director shal
call the first neeting of the conmm ssion within 30 days after
t he appoi nt rents have been conpl et ed.

Secti on 4902. Ef fecti ve date.
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This act shall take effect in 60 days.
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